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BooK THE THIRD. 


Or PRIVATE WRO NGS. 


CHAPTER THE FIRST. 


Or ruz REDRESS or PRIVATE WRONGS 
BY THE MERE ACT OF THE PARTIES. 


T the opening of thefe commentaries 3 munici- 

pal law was in general defined to be, “¢ a rule of 

“¢ civil conduct, prefcribed by the fupreme power 

‘Cin a ftate, commanding what is right, and 

<c prohibiting what is wrong.” From hence therefore it 

followed, that the primary objects cf the law are the efta- 

blifhment of rights, and the prohibition of wrongs. And 

this occafioned © the diftribution of thefe collections into twa 

general heads; under the former of which we have already 

confidered the rights that were defined and eftablifhed, and 

under the latter are now to confider the wrongs that are for- 
bidden and redrefled, by the laws of England, i 


a Introd. §. 2. E Bat, 3: 
b Sanftio jufta, jubens bonefla, et pro- c Book I. ch. 1. 
Aibens contraria. Cic, 11 Philipp, 12. 
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In the profecution of the firft of thefe inquiries, we diftin- 
guifhed rights into two forts; firft, fuch as concern or are 
annexed to the perfons of men, and are then called jura per- 
fonarum, or the rights of perfons; which, together with the 
means of acquiring and lofing them, compofed the firft book 
of thefe commentaries: and, fecondly, fuch as aman may 
acquire over external objects, or things unconnected with 
his perfon, which are called jura rerum, or the rights of things; 
and thefe, with the means of transferring them from man to 
man, were the fubject of the fecond book. Iam now there- 
fore to proceed to the confideration of wrongs; which for the 
moft part convey to us an idea merely negative, as being no- 
thing elfe but a privation of right. For which reafon it was 
neceflary, that, before we entered at all into the difcuffion of 
wrongs, we fhould entertain a clear and diftin&t notion of 
rights: the contemplation of what is jus being neceflarily 
prior to what may be termed zajuria, and the definition of 
fas precedent to that of nefas. 

Wroncs are divifible into two forts or fpecies; private 
wrongs, and public wrongs. The former are an infringement 
or privation of the private or civil rights belonging to indivi- 
duals, confidered as individuals; ead d are thereupon frequently 
termed civil injuries: the ui are a breach and violation of 
public rights and duties, which affect the whole community, 
confidered as a community; and are diftinguifhed by the 
harfher appellation of crimes and mifdemefnors. To inveftigate 
the firft of thefe fpecies of wrongs, with their legal remedies, 
will be our employment in the prefent book ; and the other 
{pecies will be referved till the next or concluding volume. 

THE more effectually to accomplifli the redrefs of private 
injuries, courts of juftice arc inftituted in every civilized fo- 
ciety, in order to protect the weak from the infults of the 
ftronger, by expounding and enforcing thofe Jaws, by which 
rights are defined, and wrongs prohibited. This remedy is 
therefore principally to be fought by application to thefe 
Bs _ courts 
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courts of juftice; that is, by civil fuit or action. ra which 
reafon our chief employment in this volume will be to con- 
fider the redrefs of private wrongs, by fuit or aclion in courts. 
But as there are certain injuries of fuch a nature, that fome 
of them furnifh and others require a more fpeedy remedy, than 
can be had in the ordinary forms of juftice, there is allowed 
in thofe cafes an extrajudicial or eccentrical kind of remedy; 
of which I fhall firft of all treat, before I confider the feveral 
remedies by fuit: and, to that end, fhall diftribute the re- 
drefs of private wrongs into three feveral {pecies; firft, that 
which is obtained by the mere aé? of the parties themfelves ; 
fecondly, that which is effected by the mere aé and operation 
of Jaw; and, thirdly, that which arifes from fuit or aétion 
in courts; which confifts in a conjunction of the other two, 
the act of the parties co-operating with the act of law. 


AnD, firft, of that redrefs of private injuries, which is ob- 
tained by the mere act of the parties. ‘This is of two forts ; 
firft, that which arifes from the act of the injured party only ; 
and, fecondly, that which arifes from the joint act of all the 
parties together: both which I fhall confider in their order. 


OF the firft fort, or that which arifes from the fole a& of 
the injured party, is, - 


I. THE defence of one’s felf, or the mutual and reciprocal 
defence of fuch as ftand in the relations of hufband and wife, 
parent and child, mafter and fervant. In thefe cafes, if the 
party himfelf, or any of thefe his relations, be forcibly at- 
tacked in his perfon or property, it is lawful for him to repel 
force by force; and the breach of the peace, which happens, 
is chargeable upon him only who began the affray å For the 
law, in this cafe, refpects the paffions of the human mind ; 
and (when external violence is offered to a man himfelf, or 
thofe to whom he bears a near connection) makes it lawful 
in him to do himfelf that immediate juftice, to which he is 


d 2 Roll, Abr, 546. 1 Hawk. P.C. 131, 
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prompted by nature, and which no prudential motives are 
ftrong enough to reftrain. It confiders that the future pro- 
cefs of law is by no means an adequate remedy for injuries 
accompanied with force; fince it is impoflible to fay, to what 
wanton lengths of rapine or cruelty outrages of this fort might 
be carried, unlefs it were permitted a man immediately to 
oppofe one violence with another. Self-defence therefore, 
as it is juftly called the primary law of nature, fo it is not, 
neither can it be in faét, taken away by the law of fociety. 
In the Englifh law particularly it is held an excufe for 
breaches of the peace, nay even for homicide itfelf; but care 
muft be taken, that the refiftance does not exceed the bounds 
of mere defence and prevention; for then the defender would 
himfelf become an agereffor. i 


II. RECAPTION or reprifal is another fpecies of remedy by 
the mere act of the party injured. This happens, when any 
one hath deprived another of his property in goods or chattels 
perfonal, or wrongfully detains one’s wife, child, or fer- 
vant: in which cafe the owner of the goods, and the huf- 
band, parent, or mafter, may lawfully claim and retake them, 

‘wherever'he happens to find them ; fo it be not in a riotous 
manner, or attended with a breach of the peace*. The rea- 
fon for this is obvious ; fince it may frequently happen that 
_ the owner may have this only opportunity of doing himfelf 
juftice: his goods may be afterwards conveyed ‘away or de- 
ftroyed; and his wife, children, or fervants, concealed or 
earried out of his reach ; if he had no {peedier remedy than 
the ordinary procefs of law. If therefore he. can fo contrive 
it as to gain pofieffion of his property again, without force or 
terror, the law favours and will juftify his proceeding. But, 
as the public peace is a fuperior confideration to any one 
man’s private property ; and as, if individuals were once al- 
lowed to ufe private force as a remedy for private injuries, all 
focial juftice muft ceafe, the {trong would give law to the 
weak, and every man would revert to a ftate of nature; for 
thefe reafons it is provided, taat this natural right of recap- 


as 


€ 3 Ing, 134. Hal, Anal. §. 46, 
| tion 
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tion fhall never be exerted, where fuch exertion muft occafion 
ftrifeand'bodily contention, or endanger the peace of fociety. 
If, for inftance, my horfe is taken away, and I find him in 
a common, a fair, ora public inn, I may lawfully feife him 
tomy own ufe: but I cannot juftify breaking open a private 
ftable, or entering on the grounds of a third perfon, to take 
him, except he be felonioufly ftolen f; but muft have recourfe 
to an action at law. | 


Ill. As recaption is a remedy given to the party himfelf, 
for an injury to his perfonal property, fo, thirdly, a remedy of 
the fame kind for injuries to real property is by entry on lands 
and tenements, when another perfon without any right has 
taken pofleffion thereof. This depends in fome meafure on 
like reafons with the former; and, like that too, muft be 
peaceable and without force. There is fome nicety required 
to define and diftinguifh the cafes, in which fuch entry is 
lawful or otherwife: it will therefore be more fully confidered 
in a fubfequent chapter; being only Sagri mid in this place 
for the fake of regularity and order. 


IV. A FOURTH fpecies of remedy by the mere act of -the 
party injured, is the abatement, or removal, of nufances. 
What nufances are, and their feveral fpecies, we fhall find a 
more proper place to inquire under fome of the fubfequent, 
divifions. At prefent I fhall only obferve, that whatfoever 
unlawfully annoys or doth damage to another is a nufance ; 
and fuch nufance may be abated, that is, taken away or re- 
moved, by the party aggrieved Licey, fo as he commits no 
riot in gs doing of it’, Ifa houfe or wall is erected fo near 
to mine that it ftops my antient lights, which is a private 
nufance, I may enter my neighbour’s land, and peaceably 
pull icdown*®. Or if a new gate be erected acrofs the pub- 
lic highway, which is a common nufance, any of the king’s 
fubjects paffing that way may cut it-down, and deftroy it‘. 


a 


"z Ee Rep. cs, 56,208. 2 Rell, h Salle. ago. 


Abr. 56s, 566. i Cro, Car. 184. 
& 5 Rep. 101, 9 Rep. 55. i 
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And the reafon why the law allows this private and fummary 
method of doing one’s felf juftice, is becaufe injuries of this 
kind, which obftruct or annoy fuch things as are of daily con- 
venience and ufe, require an immediate remedy ; and cannot 
wait for the flow progrefs of the ordinary forms of juftice. 


V. A FIFTH cafe, in which the law allows a man to be his 
own avenger, or to minifter redrefs to himfelf, is that of dif- 
treining cattle or goods for nonpayment of rent, or other 
duties; or, diftreining another’s cattle damage-feafant, that 
is, doing damage, or trefpaffing, upon his land. ‘The for- 
mer intended for the benefit of landlords, to prevent tenants 
from fecreting or withdrawing their effects to his prejudice ; 
the latter arifing from the neceffity of the thing itfelf, as it 
mizht otherwife be impoffible at a future time to afcertain, 
whofe cattle they were that committed the trefpafs or damage. 


As the law of diftreffes is a point of great ufe and confe- 
quence, I {hall confider it with ‘fome minutenefs: by in- 
quiring, firft, for what injuries a diftrefs may be taken; 
fecondly, what things may be diftreined ; and, thirdly, the 
manner of taking, difpofing of, and avoiding diftrefles. 


. AnD, firft, it is neceflary to premife, that a diftrefs i, 
di jf h, is the taking of a perfonal chattel out of the pof- 
feffion of the wronged into the cuftody of the party injured, 
to procure a fatisfaction for the wrong committed. 1. The 
moft ufual i injury, for which a diftrefs may be taken, is that 
of nonpayment of rent. It was obferved in a former volume*, 
that diftrefles were incident by the common law to every rent- 
fervice, and by particular refervation to rent-charges alfo ; 
but not to rent-feck, till the ftatute 4 Geo. II. c. 28. ex- 
tended the fame remedy to all rents alike, and thereby in 
effect abolifhed all material diftinétion between them. So 
that now we may lay it down as an univerfal principle, 


j The thing itfelf taken by this pro- Jaw books very frequently called adiftrefs, 
eefs, as well as the procefs itfelf, is in our k Book II, ch, 3, 


tha 
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that a diftrefs may be taken for any kind of rent in arrear ; 
the detaining whereof beyond the day. of payment is an in- 
jury to him that is entitled to receive it. 2. For negle&ting 
to do fuit to the lord’s court!, or other certain perfonal 
fervice™, the lord may diftrein, of common right. 3. For 
amercements in a court-leet a diftrefs may be had of common 
right; but not for amercements in a court-baron, without a 
{pecial prefcription to warrant it". 4. Another injury, for 
which diftrefles may be taken, is where a man finds beafts of 
a ftranger wandering in his grounds, damage-feafant ; that is, 
doing him hurt or damage, by treading down his grafs, or, 
the like; in which cafe the owner of the foil may diftrein 
them, till fatisfa€tion be made him for the injury he has 
thereby fuftained. 5. Laftly, for feveral duties and penalties 
inflicted by fpecial acts of parliament, (as for afleflments 
made by commiffioners of fewers °, or for the relief of the 
poor P) remedy by diftrefs and fale is given; for the particu- 
lars of which we muft have recourfe to the ftatutes them- 
felves: remarking only, that fuch diftrefles 4 are partly ana- 
logous to the antient diftrefs at common law, as being reple- 
viable and the like; but more refembling the common law 
procefs of execution, by feifing and felling the goods of the 
debtor under a writ of fieri facias, of which hereafter. 


2. SECONDLY; as to the things which may be diftreined, 
or taken in diftrefs, we may lay it down as a general jile; 
that all chattels perfonal are liable to be diftreined, unlefs 
particularly protected or exempted. Inftead therefore of men- 
tioning what things are diftreinable, it will be eafier to re- 
count thofe which are not fo, with the reafon of their parti- 
cular exemptions’. And, 1. As every thing which is 
diftreined, is prefumed to be the property of the Wrengdeer, 
it will follow that fuch things, wherein no man can have an 
abfolute and valuable property (as dogs, cats, rabbets, and 


1 Bro, Abr. tit. difire’s. 15. P Stat 43 Eliz. ci 2. 
m Co, Litt, 46. a 4 Burr, 589. 

n Brownl. 36, > Co, Litt. 47. 

o Stat. 7 Ann, c, 10, 
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all animals ferae naturae) cannot be diftreined. Yet if deer 
(which are ferae naturae) are kept in a private inclofure for 
the purpofe of fale or prefit, this fo far changes their nature, by 
reducing them to a kind of ftock or merchandize, that they 
may be diftreined for rent‘. 2. Whatever is in the perfonal 
ufe or occupation of any man, is for the time privileged and 
protected from any diftrefs; as an ax with which a man is 
cutting wood, or a horfe vale a man is riding him. But 
horfes, drawing a cart, may (cart and all) be diftreined for 
rent-arrere; and alfo i 2 horfe, though a man be riding him, 
be taken damage feafant, or trefpafing in another’s grounds, 
the horfe (notwithftanding his rider) may be diftreined and 
led away tothe poúnd t. 3. Valuabie things in the way of 
trade fhall not be liable to diftrefs. As a horfe ftanding ina 
Jmith’s fhop to be fhoed, or in a common inn; or -cloth at 
a taylor’s houfe; or corn fent toa mill, ora dadin For all 
thefe are protected and ‘privileged for the benefit of trade; 
and are fuppofed in common prefumption not to belong to 
the owner of the houfe, but to his cuftomers. But, gene- 
rally {peaking, whatever goods and chattels the landlord finds 
upon the premifes, whether they in fact belong to the tenant 
or a ftranger, are diftreinable by him for rent: for otherwife 
a door would be open to infinite frauds upon the landlord ; 
and the ftranger has Ais remedy over by action on the cafe 
againft the tenant, if by the tenant’s default the chattels are 
diftreined, fo that he cannot render them when called upon. 
With regard to a ftranger’s beafts which are found on the 
tenant’s land, the clai diftinétions are however taken. 

If they are put in by confent of the owner of the beafts, they 
are diftreinable immediately afterwards for rent-arrere by the 
Jandlord ”. So alfo if the ftranger’s cattle break the fences, 
and commit a trefpafs by coming on the land, they are dif- 
treinable immediately by the lefior for his tenant’s rent, as a 
punifhment to the owner of the beafts for the wrong com- 
mitted through his negligence", But if the lands were not 


e Davis v. Powel, C, B, Hil, 11 Geo, JI, v Cro. Eliz. 549. 
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fufficiently fenced fo as to keep out cattle, the landlord can- 
not diftrein them, till they have been devant and couchant 
(Jevantes et cubantes) on the land; that is, have been long 
‘enough there to have laid down pad rofe up to feed; which 
in general is held to be one night at leaft: and then the law 
prefumes, that the owner may have notice whither his cattle 
have ftrayed, and it is his own negligence not to have taken 
them away. Yet, if the leffor or his tenant were bound to 
repair the fences and did not, and thereby the cattle efcaped 
into their grounds without the negligence or default of the 
owner ; in this cafe, though the cattle may have been evant 
and couchant, yet they are not diftreinable for rent, till actual 
notice is given to the owner that they are there, and he 
neglecis to remove them : for the law will not fuffer the 
landlord to take advantage of his own or his tenant’s wrong. 
4. There are alfo other things privileged by the antient com- 
mon law; as a man’s tools and utenfils of his trade, the ax 
of a carpenter, the books of a fcholar, and the like: which 
are faid to be privileged for the fake of the public, becaufe 
the taking them away would difable the owner from ferving 
the commonwealth in his ftation. So, beafts of the plough, 
averia carucae, and fheep, are privileged from diftreffes at 
common law*; while dead goods or other fort of beafts, 
which Bracton calls catalla otiofa, may be diftreined. But, 
as beafts of the plough may be taken in execution for debt, 
fo they may be for diftrefles by ftatute, which partake of the 
nature of executions ¥, And perhaps the true reafon, why 
thefe and the tools of a man’s trade were privileged at the 
common law, was becaufe the diftrefs was then merely in- 
tended to compe: the payment of the rent, and not as a fatif- 
faction for it’s nonpayment: and therefore, to deprive the 
party of the intruments and means of paying it, would 
counteract the very end of the diftrefs*. 5. Nothing fhall 
be diftreined for rent, which may not be rendered again in 
as good plight as when it was diftreined: for which “reafon 
milk, fruit, and the.like, cannot be diftreined ; a diftrefs at 
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common law being only in the nature of a pledge or fecurity, 
to be reftored in the fame plight when the debt is paid. So, 
antiently, fheaves or fhocks of corn could not be diftreined, 
becaufe fome damage muft needs accrue in their removal : 
but a cart loaded with corn might; as that could be fafely 
reftored. But now by ftatute 2 W. & M. c. 5. corn in 
fheaves or cocks, or loofe in the ftraw, or’ hay in barns or 
ricks, or otherwife, may be diftreined as well as other chat- 
tels. 6. Laftly, things fixed to the freehold may not be 
diftreined ; as caldrons, windows, doors, and chimney- 
pieces: for they favour of the realty. For this reafon alfo 
corn growing could not be diftreined ; till the ftatute 
11 Geo. II. c.-19. empowered landlords to diftrein corn, 
grafs, or other products of the earth, and to cut and gather 
them when ripe. 


Lev us next confider, thirdly, how diftrefles may be 
taken, difpofed of, or avoided. And, firft, I muft premife, ` 
that the law of diftrefles is greatly altered within a few years 
laft paft. Formerly they were looked upon in no other light 
than as a mere pledge or fecurity, for payment of rent or 
other duties, or fatisfaction for damage done. And fo the 
Jaw ftill continues with: regard to diftrefles of beafts taken 
damage-feafant, and for other caufes, not aitered by act of 
parliament; over: which the diftreinor has no other power 
than to retain them till fatisfaQion is made. But diftrefles 
for rent-arrere being found by the legiflature to be the fhorteft 
and moft effectual method of compelling the payment of fuch 
rent, many beneficial laws for this purpofe have been made 
in the prefent century ; which have much altered the com- 
mon law, as laid down in our antient writers. 


In pointing out therefore the methods of diftreining, I 
fhall in general fuppofe the diftrefs to be made for rent; 
and remark, where neceflary, the differences between fuch 
diftrefs, and one taken for other caufes. 


In 
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In the firft place then, all diftrefles muft be made by day, 
unlefs in the cafe of damage-feafant ; an exception being there 
allowed, left the beafts fhould efcape before they are taken *, 
And, when a perfon intends to make a diftrefs, he muft, by 
himfelf or his bailiff, enter on the demifed premifes; for- 
merly during the continuance of the leafe, but now ®, if the 
tenant holds over, the landlord may diftrein within fix months 
after the determination of the leafe ; provided his own title or 
intereft, as well as the tenant’s poffeffion, continue at the 
time of thediftrefs. Ifthe leflor does not find fufficient diftrefs 
on the premifes, formerly he’could refort no where elfe; and 
therefore tenants, who were knavifh, made a practice to con- 
vey away their goods and ftock fraudulently from the houfe 
or lands demifed, in order to cheat their landlords. But now € 
the landlord may diftrein any goods of his tenant, carried off 
the premifes clandeftinely, wherever he finds them within 
thirty days after, unlefs they have been bona fide fold for a 
valuable confideration : and all perfons privy to, or affifting 
in, fuch fraudulent conveyance, forfeit double the value to 
the landlord. ‘The landlord may alfo diftrein the beafts of 
his tenant, feeding upon any commons or waftes, appendant 
or appurtenant to the demifed premifes. The landlord might 
not formerly break open a houfe, to make a diftrefs, for that is 
a breach of the peace. But when he was in the’houfe, it was 
held that he might break open an inner door?: and now ° he 
may, by the affiftance of the peace officer of the parifh, break 
open in the day time any place, whither the goods have been 
fraudulently removed and locked up to prevent a diftrefs ; oath 
being firft made, in cafe it be a dwelling-houfe, of a reafon- 
able ground to fufpect that fuch goods are concealed therein. 


WHERE a man is entitled to diftrein for an entire duty, he 
ought to diftrein for the whole at once ; and not for part at- 
one time, and part at another’. But if he diftreins for the 
whole, and there is not fufficient on the premifes, or he hap- 
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pens to miftake in the value of the thing diftreined, and fo 
takes an infufficient diftrefs, he may take a fecond diftrefs to 
complete his remedy £, 

Distresses muft be proportioned to the thing diftreined 
for. By the ftatute of Marlbridge, 52 Hen. IHI, c. 4. if any 
man takes a great or unreafonable diftrefs, for rent-arrere, 
he fhall be heavily amerced for the fame. As if" the landlord 
diftreins two oxen for twelvepence rent ; the taking of beth is 
an unreafonable diftrefs ; but, if there were no other diftrefs 
nearer the value to be found, he might reafonably have dif- 
treined one of them. But for homage, fealty, or fuit, as alfo 
for parliamentary wages, it is faid that no diftrefs can be ex- 
ceflivej. For as thefe diftrefles cannot be fold, the owner, 
upon making fatisfaCtion, may have his chattels again. The 
remedy for exceflive diftrefles is by a {pecial action on the fta- 
tute of Marlbridge; for an action of trefpafs is not maintain- 
able upon this account, it being no injuryat the common law'. 


WHEN the diftrefs is thus taken, the next confideration is 
the difpofal of it. For which purpofe the things diftreined 
muft in the firft place be carried to fome pound, and there 
impounded by the taker. But, in their way thither, they 
may be refcued by the owner, in cafe the diftrefs was taken 
without caufe, or contrary to law: as if no rent be due; if 
they were taken upon the highway, or the like ; in thefe cafes 
the tenant may lawfully make refcue*. But if they be once 
impounded, even though taken without any caufe, the owner 
may not break the sonal and take them out; for they are 
then in the cuftody of the law !. 


A POUND (parcus, which fignifies any inclofure) is either 
pound-overt, that is, open overhead ; or pound-covert, that 
is, clofe. By the ftatute 1 & 2 P. & M. c. 12. no diftrefs 
of cattle can be driven out of the hundred where it is taken, 


-8 Cro. Eliz. 13. Stat. " Car. II. ¢. 7, iy Ventr. 104. Fitzgibb. 35. 
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unlefs to a pound-overt within the fame fhire ; and within 
three miles of the place where it was taken. This is for the 
benefit of the tenants, that they may know where to find 
and replevy the diftrefs. And by ftatute rı Geo. II. c. 19. 
which was made for the benefit of landlords, any perfon dif- 
treining for rent may turn any part of the premifes, upon 
which a diftrefs is taken, into a pound, pro hac vice, for fe- 
curing of fuch diftrefs. If a live diftrefs; of animals, be 
impounded „in a common pound-overt, the owner muft take 
notice of it at his peril; but if in any /pecial pound-overt, fo 
confticuted for this particular purpofe, the diftreinor muft 
give notice to the owner: and, in both thefe cafes, the owner, 
and not the diftreinor, is bound to provide the beafts with 
food and neceflaries. But if they are put in a pound-covert, 
as in a ftable or the like, the landlord or diftreinor muft feed 
and fuftainthem™. A diftrefs of houfehold goods, or other 
dead chattels, which are liable to be ftolen or damaged by 
weather, ought to be impounded in a pound-covert, elfe the 
diftreinor muft anfwer for the confequences. 


WHEN impounded, the goods were formerly, as was be- 
fore obferved, only in the nature of a pledge or fecurity to 
compel the performance of fatisfaCtion ; and upon this ac- 
count it hath been held", that the diftreinor is not at liberty 
to work or ufe a diftreined beaft.° And thus the law ftill 
continues with regard to beafts taken damage-feafant, and 
diftrefles for fuit or fervices; which muft remain im- 
pounded, till the owner makes fatisfaction ; or contefts the 
right of diftreining, by replevying the chattels. To replevy, 
(replegiare, that is, b take back the pledge} is, when a per- ° 
fon diftreined upon applies to the fheriff or his officers, and 
has the diftrefs returned into his own pofleffion; upon giving 
good fecurity to try the right of taking itin a fuit at law, 
and, if that be determined againft him, to return the cattle 
or goods once more into the hands of the diftreinor. “This 
is called a replevin, of which more will be faid hereafter. 
At prefent I fhall only obferve, that, as a diftrefs is at common 
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law only i in nature of a fecurity for the rent or damages done, 
a replevin anfwers the fame end to the diftreinor as the 
diftrefs itfelf; fince the party replevying gives fecurity to 
return the diftrefs, if the right be determined againft him. 


Tuis kind of diftrefs, though it puts the owner to incon- 
venience, and is therefore a punifhment to him, yet, if he 
continues obftinate and will make no fatisfaction or payment, 
it is no remedy at all to the diftreinor. But for a debt due 
to the crown, unlefs paid within forty days, the diftrefs was 
always faleable at the common law°. And for an amerce- 
ment impofed at a court-leet, the lord may alfo fell the dif- 
trefsP: partly becaufe, being the king’s court of record, 
it’s procefs partakes of the royal prerogative1; but princi- 
pally becaufe it is in the nature of an execution to levy a 
legal debt. And, fo in the feveral ftatute-diftrefles, before- 
mentioned, which are alfo in the nature of executions, the 
power of fale is likewife ufually given, to effectuate and 
complete the remedy. And, in like manner, by feveral acts 
of parliament‘, in all cafes of diftrefs for rent, if the tenant 
or owner do not, within five days after the diftrefs is taken, 
and notice of the caufe thereof given him, replevy the fame 
with fufficient fecurity; the diftreinor, with the fheriff or 
‘conftable, fhall caufe the fame to be appraifed by two fworn 
appraifers, and fell the fame towards fatisfaction of the rent 
and charges; rendering the overplus, if any, to the owner 
himfelf. And, by this means, a full and entire fatisfaction 
may now be had for rent in arrere, by the mere act of the 
party himfelf, viz. by diftrefs, the remedy given at common 
law ; and fale confequent thereon, which is saie, by act of 
m N 


BEFORE I quit this article, I muft obferve, that the many 
particulars which attend the taking of a diftrefs, ufed for- 
merly to make ita hazardous kind of proceeding : for, if any 
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one irregularity was committed, it vitiated the whole, and 
made the diftreinors trefpaflors ab initio*. But now by the 
ftatute 11 Geo. II. c. 19. it is provided, that, for any un- 
lawful a& done, the whole fhall ‘not be unlawful, or the 
parties trefpaffors ab initio: but that the party grieved fhall 
only have an action for the real damage fuftained; and not 
even that, if tender of amends is made before any action i is 
brought. 


VI. Tue feifing of heriots,’ when due on the death of a 
tenant, is alfo another fpecies of felf-remedy ; not much un- 
like that of taking cattle or goods in diftrefs. As for that 
divifion of heriots, which is called heriot-fervice, and is only 
a fpecies of rent, the lord may diftrein for this, as well as 
feize: but for heriot-cuftom (which fir Edward Coke fays t, 
lies only in prender, and not in render) the lord may feize 
the identical thing itfelf, but cannot diftrein any other chat- 
tel for it". The like fpeedy and effectual remedy, of feifing, 
is given with regard to many things that are faid to lie in 
franchife ; as waifs, wrecks, eftrays, deodands, and the like ; 
all which the perfon entitled thereto may feize, without the 
formal procefs of a fuit or action. Not that they are debarred 
of this remedy by action ; but have alfo the other, and more 
{peedy one, for the better afferting their property ; the thing 
to be claimed being frequently of fuch a nature, as might 
be out of the reach of the law before any action could be 
brought. 


THESE are the feveral fpecies of remedies, which may-be 
had by the mere act of the party injured. I fhall, next, briefly 
mention fuch as arife from the joint act of all the parties to- 
gether. And thefe are only two, accord, and arbitration. 


I. Accorp is a fatisfaction agreed upon between the party 
injuring and the party injured; which, when performed, is a 
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bar of all actions upon this account. As if a man contract 
to build a houfe or deliver a horfe, and fail in it; this is an 
injury, for which the fufferer may have his remedy by action ; 
but if the party injured accepts a fum of money, or other 
thing, as 2 fatisfaCtion, this is a redrefs of that injury, and 
entirely takes away the action”. By feveral late ftatutes 
particularly xr Geo. II. c. 19. in cafe of irregularity in the 
method of diftreining; and 24 Geo. II. c. 24. in cafe of 
miftakes committed by juftices of the peace ; even tender of 
fufficient amends to the party injured is a bar of all aétions, 
whether he thinks proper to accept fuch amends or no. 


II. ARBITRATION is where the parties, injuring and in- 
jured, fubmit all matters in difpute, concerning any perfonal 
chattels or perfonal wrong, to the judgment of two or more ` 
arbitratcrs ; who are to decide the controverfy : and if they 
do not agree, it is ufual to add, that another perfon be called 
in as umpire, (imperator or impar*) to whofe fole judgment 
it is then referred: or frequently there is only one arbitrator 
originally appointed. This decifion, in any of thefe cafes, 
is called an award. And thereby the queftion is as fully de- 
termined, and the right transferred or fettled, as it could 
have been by the agreement of the parties or the judgment 
of a court of juftice’, But the right of real property cannot 
thus pafs by a mere award*: which fubtilty in point of form 
(for it is now reduced to nothing elfe) had it’s rife from 
feodal principles ; for, if this had been permitted, the land 
might have been aliened collufively without the confent of 
the fuperior. Yet doubtlefs an arbitrator may now award a 
conveyance or a releafe of land; and it will be a breach of 
the arbitration-bond to refufe compliance. For, though ori- 
ginally the. fubmiffion to arbitration ufed to be by word, or 
by deed, yet both of thefe being revocable in their nature, it 
is now become the practice to enter into mutual bonds, with 
condition to ftand to the award or arbitration of the arbitrators 
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or umpire therein pamed ^. And experience having fhewn 
the great ufe of thefe peaceable and domeftic tribunals, efpe- 
cially in fettling matters of account, and other mercantile 
tranfactions, which are difficult and almoft impoffible to be 
adjufted on a trial at law; the legiflature has now eftablifhed 
the ufe of them, as well in controverfies where caufes are 
depending, as in thofe where no action is brought, and which 
ftill depend upon the rules of the common law: enacting, by 
ftatute g & 10 W. III. c. 15. that all merchants and others, 
who defire to end any controverfy, (for which there is no 
other remedy but by perfonal action or fuit in equity) may 
agree, that their fubmiffion of the fuit to arbitration or um- 
pirage fhall be made a rule of any of the king’s courts of 
record ; and, after fuch rule made, the parties difobeying the 
award fhall be liable to be punifhed, as for a contempt of the 
court ; unlefs fuch award fhall be fet afide, for corruption or 
other mifbehaviour in the arbitrators or umpire, proved on 
oath to the court, within one term after the award is made. 
And, in confequence of this ftatute, it is now become a con- 
fiderable part of the bufinefs of the fuperior courts, to fet 
afide fuch awards when partially or illegally made; or to 
enforce their execution, when legal, by the fame procefs of 
contempt, as is awarded for difobedience to thofe rules and 
orders which are iffued by the courts themfelves, 
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\ CHAPTER THE SECOND. 


Or REDRESS sy THE M2 Re-OPERMries 
° ' = op LAW. 


HE remedies for private wrongs, which are effected 

by the mere operation of the law, will fall within a 
very narrow compaf{s: there being only two inftances of this 
fort that at prefent occur to my recollection; the one that 
of retainer, where a creditor is made executor or admini- 
ftrator to his debtor ; the other, in the cafe of what the law 
calls a remuitter. | 


I. IF a perfon indebted to another makes his ereditor or 
cebtee his executor, or if fuch creditor obtains letters of ad- 
miniftration to his debtor; in thefe cafes the law gives him 
a remedy for his debt, by allowing him to retain fo much as 
will pay himfelf, before any other creditors whofe debts are 
of equal degree”. This is a remedy by the mere act of law, 
and grounded upon this reafon; that the executor cannot, 
without an apparent abfurdity, commence a fuit againft him- 
felf as reprefentative of the deceafed, to recover that which 
is due to him in his own private capacity: but, having the 
whole perfonal eftate in his hands, fo much as is fufficient 
to anfwer his own demand is, by operation of law, applied 
to that particular purpofe. Elfe, by being made executor, 
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he would be put ina worfe condition than all the reft of the 
world befides. For,» though a ratable payment of all the 
debts of the deceafed, in equal degree,.is clearly the moft 
equitable method, yet as every {cheme for a proportionable 
diftribution of the aflets: among.all the, creditors hath been 
hitherto found to.be impracticable,: and: productive of, more 
mifchiefs than it would remedy ;: fo that the creditor who 
firit commences his fuit is entitled to a preference i in payment; 
it follows, that.as the executor can commence no, fuit, he 
mutt be paid the laft of any, and of courfe muft lofe his debt, 
in cafe the eftate of his teftator fhould prove infolvent,unlefs 
he be allowed to retain it. The doctrine of retainer is there- 
fore the neceflary confequence of that other doctrine of the 
law, the ‘priority of fuch creditor who firt commences his 
action. But the executor fhall not retain. his own debt, in 
prejudice to thofe’ of a higher degree; for the law only.-puts 
him in the fame iati as if-he had fued himfelf as exe- 
Cutor, and recovered his debt; which he never could be 
fuppofed te have done, while debts of-a higher nature fub- 
fifted. Neithér fhall one executor be allowed to:retain his 
‘own debt, in prejudice to that of his co-executor in equal 
degree; but both fhall be difcharged in proportion *&) Nor 
‘fhall an executor of his own ba p be in any cafe permitted 
‘to retain‘, © 


Ii, REMITTER.is where he, who hath'the true property 
-Or jus proprietatis.in lands, but is out of pofleffion thereof and 
-hath no right to enter without recovering pofleffion in an 
.a@tion, hath. afterwards the freehold caft upon him by fome 
fubfequent, and of courfe defective, title: in this cafe he is 
remitted, or fent-back, by operation of law, to his antient 
and more certain title 4 The right of entry, which he hath 
gained by a bad title, fhall be ipfo facto annexed to his own 
inherent good one; and his defeafible eftate fhall be utterly 
defeated and annulled, by the inftantaneous act of law, with- 
out his participation or confent*. As if A diffeifes B, that 
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js; turns him out of poffeffion, and-dies leaving alfon C; 
hereby the-eftate defcends to'C the fon of A, and B is barred 
from entering thereon till he* proves his -right'in an aétion : 
now, if-afterwards C the heir of the difleifor. makes a leafe 
for life to D, with remainder to B the diffeifee for life, and 
D dies; hereby the remainder accrues to B, the diffeifee: 
who thus gaining a new freehold by virtue of the remainder, 
which is a bad title, is by at of law remitted, or in of his 
former and furer eftate f. For he hath hereby gained a new 
right of poffeffion, to which the law a ae annexes his 


aa 
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IF the fubfequent eftate, or right of ak be gained 
by a man’s own act or confent, as by immediate purchafe 
being of full age, he fhall not be remitted. For the taking 
fuch fubfequent eftate-was his own folly, and fhall be looked 
upon as a waiver of his prior right & Therefore it is to be 
obferved, that to every remitter there are regularly thefe in- 

cidents ; an antient right, and a new defeafible eftate of free- 
hold; uniting in one and the fame perfon; which defeafible 
‘eftate muft be caf? upon the tenant, not gained: by his own 
act or folly. The reafon given by Littleton", why this 
remedy, which operates filently and by the mere act of law, 
was allowed, is fomewhat fimilar to that given in the pre- 
ceding article ; becaufe otherwife he who hath right would 
be deprived of all remedy. For as he himfelf-is the perfon 
in pofleffion of the freehold, there is no other perfon againft 
whom he can bring an action, to eftablifh his prior right. 
:And for this caufe the law doth adjudge him in by remitter ; 
that is, in fuch plight as if he had lawfully recovered the 
fame land by fuit, For, as lord Bacon “obferves i; the: be- 
nignity of the law is fuch, as when, to preferve the princi. 
ples and grounds of law, it dépriveth a man of his remedy 
` without his own fault, it will rather put him in a better de- 
-gree and condition than in a worfe. Nam quod ‘remedio defii- 
-tuitur, ipfa re valet; fr culpa abfit. But there fhall be no 


f Finch, L. 194. Lit. §. 633. h §. 661. 
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remitter to a right, for which the party has no remedy by 
action * ; as if the iflue in tail be barred by the fine or war- 
ranty of his anceftor, and the freehold is afterwards caft upon 
him ; he {hall not be remitted to his eftate tail': for the 
operation of the remitter is exactly the fame, after the union 
of the two rights, as that of a real action would have been 
before it. As therefore the iffue in tail could not by any 
action have recovered his antient eftate, he fhall not recover 
it by remitter. 


An thus much for thefe extrajudicial remedies, as well 
for real as perfonal injuries, which’are furnifhed by the law, 
‘where the parties are fo peculiarly circumftanced, as not to 
be able to apply for redrefs in the ufual and oo pandy 
to the courts of pus juftice, - E u 


i 
Vx 
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CHAPTER THE "THIRD. , 
3 idie ke sii ag 


Or. COURTS IN GENERAL. 
; + 


HE next, and principal, obje& of our inquiries is the 
A ~ redrėfs of injuries by fuit in courts: wherein the a& 
of the parties and the act of. law co-operate 5 the act of. the 
parties being neceflary to fet,the law in motion, and the 
procefs of the law being in general the onlv inftrument, by 
which the parties are enabled to procure a certain and ade- 
quate redrefs. 


Ann here it will not be improper to obferve, that although, 
in the feveral cafes of redrefs by the act of the parties men- 
tioned in a former chapter, the law allows an extrajudicial 
remedy, yet that does not exclude the ordinary courfe of juf- 
tice: but it 1s only an additional weapon put into the hands 
of certain perfons in particular inftances, where natural 
equity or the peculiar circumftances of their fituation re- 
quired a more expeditious remedy, than the formal procefs 
of any court of judicature can furnifh. Therefore, though 
I may defend myfelf, or relations, from external violence, I 
yet am afterwards entitled to an action of affault and battery : 
though I may retake my goods, if I havea fair and peaceable 
opportunity, this power of recaption does not debar me from 
my action of trover or detinue: I may either enter on the 
lands, on which I have a right of entry, or may demand 
pofleffion by a real action: I may either abate a nufance by 
my own authority, or call upon the Jaw todo it forme: I 
may diffrein for rent, or have an a¢tion of debt, at my own 


ach. r, 
option ; 


. 
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option: If I do not diftrein my neighbour’s cattle damage- 
feafant, I may compel him by action of trefpafs to make me 
a fair fatisfaction: if a heriot, or, a deodand, be withheld 
from me by fraud or force, I may recover it though I never 
feized it. And with regard to accords and arbitrations, thefe, 
in ‘their nature being merely an agreement or compromife, — 
moft indifputably fuppofe a previous right of obtaining re- 
drefs fome other way, which is given up by fuch agreement. ` 
But as to remedies by the mere operation of law, thofe are 
indeed given, becaufe no remedy can be miniftred by fuit or 
. action, without running into the palpable abfurdity of a 
man’s bringing. an action againft himfelf: the two cafes 
wherein they happen being fuch, .wherein the only poffible 
legal remedy would be directed againft the very perfon him- 
felf who feeks relief. 


Iw all other cafes it is a general and indifputable rule, that 
where there is a legal right, there is alfo a legal remedy, by 
fuit or action at law, whenever that right is invaded. And, 
in treating of thefe remedies by fuit in courts, I fhall purfue 
the following method: firft, I fhall confider the nature and 
feveral fpecies.of courts of juftice: and, fecondly, I thall 
point out in which of thefe courts, and in what manner, the 
proper remedy may be had for any private injury; or, in 
other words, what injuries are cognizable, and how redrefled, 
in each refpective fpecies of courts. 


Frrstthen, of courts of juftice. And herein we will 
confider, firft, their nature and incidents in general; and, 
then, the feveral fpecies of them, erected and acknowleged 
by the laws of England. 


A‘ court is defined to be a place wherein juftice is judi- 
cially adminiftred >. And, as by our excellent conftitution 
the fole executive power of the laws is vefted in the perfon of 
the king, it will follow that all courts of juftice, which are 
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the medium by which he adminiiters the laws, are derived 
from the power of the crown‘. For whether created by a& 
of parliament, or letters patent, or fubfifting by preferip- 
tion, (the only methods by which any court of judicatures 
can exift) the king’s confent in the two former is exprefsly, 
and in the latter impliedly, given. In all thefe courts the 
king is fuppofed in contemplation of Jaw to be always pre- 
‘fent; but as that is in fact impoffible, he is there reprefented 
by his judges, whofe power is only an emanation of the royal 
prerogative. 


For the more fpeedy, univerfal, and impartial admini- 
ftration of juftice between fubject and fubject, the law hath 
appointed a prodigious variety of courts, fome witha more 
limited, others with a more extenfive jurifdiGion ; fome 
conftituted to inquire only, others to hear and determine: 
fome to determine in the firft inftance, others upon appeal 
and. by way of review. All thefe in their turns will.be taken 
notice of in their refpective place: and I fhall therefore here 
only mention one diftinction, that runs throughout them all; 
viz. that fome of them are courts of record, others not of re- 
cord, A court of record is that where the acts and judicial 
proceedings are enrolled in parchment for a perpetual memo- 
rial and teftimony: which rolls are called the records of the 
court, and are of fuch high and fupereminent authority, that 
their truth is not to be called in queftion. For it is a fettled 
rule and maxim that nothing fhall be averred againft a record, 
nor fhall any plea, or even proof, be adminai to the con- 
trary °. And if the exiftence of a record be denied, it fhall 
be tried by nothing but itfelf; that is, upon bare infpeétion 
whether there be any fuch ee or no; elfe there would be 
‘no end of difputes. But, if there appear any miftake of the 
clerk in making up fuch record, the court will direct him to 
amend it. All courts of record are the king’s courts, in right 
of his crown and royal dignity f, and therefore no other court 
hath authority to fine or imprifon ; fo that the very erection 


c See book J. ch. 7. e Ibid. 
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of a new jurifdiétion with power of fine or imprifonment 
makes it inftantly a court of record®. A court not of record 
is the court of a private man ; whom the law will not intruft 
with any diferetionary power over the fortune or liberty of his 
fellow-fubjeéts. Such dre the courts-baron incident to every 
manor, and other inferior jurifdiCtions : where the proceed- 
ings are net enrolled or recorded ; but as well their exiftence 
as the truth of the matters therein esivcained fhall, if difputed, 
be tried and determined by a jury. Thefe courts can hold no 
plea of matters cognizable by the common law, unlefs under 
the value of 405; nor of any forcible injury whatfoever, not 
having any procefs to arreft the perfon of the defendant >, 


In every court there muft be at leaft three conftituent 
parts, the actor, reus, and judex: the actor, or plaintiff, who 
complains of an injury done; the reus, or defendant, who i 1s 
called upon to make Fitts ion for it; and the judex, or ju- 
dicial power, which is to examine a truth of the fact, to 
determine the law arifing upon that faét,’ and, if any injury 
appears to have been deme, to afcertain and by it’s officers to 
apply the remedy. It is alfo ufual in the fuperior courts to 
have attorneys, and advocates or counfel, as afliftants. 


AN attorney at law anfwers to the procurator, or proctor, 
of the civilians and canonifts!, And he is one who is put in 
the ‘place, ftead, or turn of another, to manage his matters 
of law. Formerly every fuitor was obliged to appear in per- 
fon, to profecute or defend his fuit, (according to the old 
Gothic conftitution*) unlefs by fpecial licence under the 
king’s letters patent! This is {till the law in criminal cafes. 
And an idiot cannot to this day appear by attorney, but in 
perfon™; for he hath not difcretion to enable him to appoint 


g Salk. 200. 12 Mod. 388. “ nuncupantur,” i 
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a proper fubftitute: and upon his being brought before, the 
court in fo defencelefs a condition, the judges are bound. to 
take care of his interefts, and they fhall admit the beft plea 
in his behalf that any one prefent can fuggeft". But, asin 
the Roman law ‘* cum olim in ufu fuiffet, alterius nomine agi 
c non poffe, fed, quia hoc non minimam incommoditatem habebat, 
“© coeperunt homines per procuratores litigare °,” fo with us, upon 
the fame principle of convenience, it is now permitted in gc- 
neral, by divers antient ftatutes, whereof the firft is ftatute 
Weft. 2. c. 10. that attorneys may be made to profecute or 
defend any action in the abfence of the parties to the fuit, 
Thefe attorneys are now formed into a regular corps; they 
are admitted to the execution of their office by the fuperior 
courts of Weftminfter-hall ; and are in all points officers of 
the refpective courts in which they are admitted: and, as 
«they have many privileges on account of their attendance 
there, fo they are peculiarly fubject to the cenfure and ` 
animadverfion of the judges. No mancan practife as an at- 
torney in any of thofe courts, but fuch as is admitted and 
fworn an attorney of that particular court: an attorney of 
the court of king’s bench cannot practife in the court of 
common pleas ; nor vice verfa. ‘To practife in the court of 
chancery it is alfo neceflary to be admitted a folicitor therein : 
and by the ftatute 22 Geo. II. c. 46. no perfon fhall aé& as 
an attorney at the court of quarter feffions, but fuch as has 
been regularly admitted in fome fuperior court of record. So 
early as the ftatute 4 Hen. IV. c. 18. it was enacted, that 
attorneys fhould be examined by the judges, and none ad- 
mitted but fuch as were virtuous, learned, and fworn to do 
their duty. And many fubfequent ftatutes P -have laid them 
under farther regulations. ò 


OF advocates, or (as we generally call them) counfel, 
there are two fpecies or degrees; barrifters, and ferjeants, 
The former are admitted after a confiderable period of ftudy, 
or at leaft ftanding, in the inns of court?; and are in our old 
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books ftiled apprentices, apprenticii ad legem, being looked 
upon as merely;learners, and rot qualified to execute the full 
office of an advocate till they were fixteen years ftanding; ; at 
which time, according to Fortefcue’, they might be called 
to the ftate and degree of ferjeants, or /erwientes ad legem. 
How antient and honourable this ftate and degree is, the 
form, {plendor, and profits.attending it, have been fo fully 
difplayed by many learned writers‘, that they need not be 
here enlarged on. I fhall only obferve, that ferjeants at law 
are bound by a folemn oath! to do their duty to their clients: 
and that by cuftom" the judges of the courts of Weftminfter 
are always-admitted,into this venerable order, before they 
are advanced to the bench; the original of which was pro- 
bably to qualify the pui/né barons of the exchequer to become ~ 
juftices of affife, according to the exigence of the ftatute of 

14 Edw. III. c. 16. From both thefe degrees fome are 
ufually felected to be his majefty’s counfel learned in the law; 
the two principal of whom are called his attorney, and foli- 
citor, general. The firft king’s counfel, under the degree 
of ferjeant, was fir Francis Bacon, who was made fo honoris 
caufa, without either patent or fee”; fo that the firft of the 
modern order {who are now the ja fervants of the crown, 
with a ftanding falary) feems to have been fir Francis North, 
afterwards lord keeper of the great feal to king Charles I1*. 
Thefe king’s counfel.anfwer in fome meafure to the advo- 
cates of the revenue, advocati fifti, among the Romans, For 
they muft not be employed in any caufe againft the crown 
without fpecial licence; in which reftriction they agree with 
the advocates of the fifc ¥: but in the imperial law the prohi- * 
bition was carried ftill farther, and perhaps was more for the 
dignity of the fovereign; for, excepting fome peculiar caufes, 
the fifcal advocates were not permitted to be at all concerned 


r de LL, c. 50. cc the degree of ferjeant at law,” 
$ Fortefc. ibid, 10 Rep. pref, Dug- t zint. 214. . 
dal, Orig. Jurid. To which may be u Fortefc. c. 50, 
-added a tract by the late ferjeant Wynne, w See his letters. 256. 
printed in 1765, intitled, “ obfervations x See his life by Roger North, 37. 
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in private fuits between fubject and fubject*. A cuftom-has 
of late years prevailed of granting letters patent of precedence 
to fuch barrifters, as the crown thinks: proper ‘to "honour 
with that mark of diftin@tion: whereby they are entitled to 
fuch rank and pre-audience* as are‘affigned in their refpec= 
tive patents; fometimes next after the king’s attorney genc- 
ral, but ufually next after his majefty’s counfel then being. 
Thefe (as well as the queen’s attorney and folicitor general”) 
rank promifcuoufly with the king’s counfel, and together 
with them fit within the bar of the refpeCtive courts: but 
receive no falaries, and are not fworn; and therefore are at 
liberty to be retained in caufes againft the crown: And all 
other ferjeants and barrifters indifcriminately (except in the 
court of common pleas, where only ferjeants are admitted) 
may take upon them the protection and defence of any fuitors, 
whether plaintiff or defendant; who are therefore called their 
chents, like the dependants upon the antient Roman orators. 
Thefe indeed practifed gratis, for honour merely, or at moft 
for the fake of gaining influence: and fo likewife it is efta- 
blifhed with us‘, that a counfe) can maintain no ation for 
his fees; which are given, not as /ocatio vel condu€fio; but as 
quiddam honcrarium;, not as a falary or hire, but as a mere 
gratuity, which a counfellor cannot demand without doing 
wrong to his reputation’: as is alfo laid down with regard 
to advocates in the civil law °, whofe honorarium was directed 
by a decree of the fenate not to exceed in anycafe ten thoufand 


3 Cod, 2. 7. 13. gueen’s attorney and folicitor. 
a Pre-audience in the courts is rez- 8. Serjeants at law. 

koned of fo much confequence, that it g. The recorder of London. 

may not be amifs to fubjoin a fhort table 10, Advocates of the civil Jaw, 

of the precedence which ufually obtains 11. Barrifters. 

umong the practifers, In the court of exchequer two of the moft 
\r. The king’s premier ferjeant, (fo experienced barrifters, ealled the poff-man 

conftituted by fpecial patent.) and the tub-man, (from the places in 
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« The king’s antient ferjeant, or the which they fit) have alfo a precedence 
eldeft among the king’s ferjcants. in motions, 


3- The king’s advocate general, b Seld. tit. hon, 1.6, 7. 

4- The king’s attorney general, c Davispref.22, 1 Chan, Rep. 38. 
.§ The king’s folicitor general, a Davis, 23. 

6. The king’s ferjgants. S Hfe Lle 6. Is 
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fefterces, or about 80/. of Englifh money‘. And, in order 
to encourage due freedom of {peech in the lawful defence of 
their clients, and at the fame time to give a check to the un- 
feemly licentioufnefs of proftitute and illiberal men (a few of 
whom may fometimes infinuate themfelves even into the moft 
honourable profeffions) it hath been holden that a counfel is 
not anfwerable for any matter by him.fpoken;: relative to the 
caufe in hand, and fuggefted in his client’s inftruétions ; al- 
though it fhould reflect upon the reputation of another, and 
even prove abfolutely groundlefs ; ;/but if he mentions anun- 
truth of his own invention, or even upon inftructions if it be 
impertinent to the caufe in hand, he is then liable to an action 
from the party injured & And counfel guilty of deceit or 
collufion are punifhable by the ftatute Weftm. 1. 3 Edw. I. 
c. 28. with imprifonment for a year and a day, and perpetual | 
filence in the courts: a punifhment {till fometimes inflicted 
for grofs mifdemefnors in pradtice". Fain + 
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CHAPTER THE FOURTH. 


Or THE PUBLIC COURTS OF COMMON 
— LAW and “EQUITY. 


E are next to confider the feveral fpecies and diftine- 

tions of courts of juftice, which are acknowleged 

and ufed in this kingdom. And thefe are either fuch as are 

of public and general jurifdiétion throughout the whole 

realm; or fuch as are only of a private and fpecial jurifdic- 

tion in fome particular parts of it. Of the former there are 

four forts; the univerfally eftablifhed courts of common law 

and equity; the ecclefiaftical courts; the courts military ; 

and courts maritime. And, firft, of fuch public courts as 
are courts of common law and equity. 


THE policy of our antient conftitution, as regulated and 
eftablifhed by the great Alfred, was to bring juftice home to 
every man’s door, by conftituting as many courts of judicature 
as there are manors and townfhips in the kingdom; wherein 
injuries were redrefled in an eafy and sp Aliceas manner, by 
the fuffrage of neighbours and friends. Thefe little courts 
however communicated with others of a larger jurifdiction, 
and thofe with others of a ftill greater power; afcending 
gradually from the loweft to the fupreme courts, which were 
refpectively conftituted to correct the errors of the inferior 
ones, and to determine fuch caufes as by reafon of their weight 
and difficulty nema a more folemn difcuffion, The 

_ Gourfe 


Ch. 4.. WE o's gsi 31 


courfe of juftice flowing in large ftreams from the king, 
as the fountain, to his fuperior courts of record ; and vihe 
then fubdivided into fmaller channels, till the whole ma 
every part of the kingdom were plentifully watered and re- 
frefhed. An inftitution ‘that feems highly agreeable to the 
dictates of natural reafon, as well as of more enlightened po- 
licy; being equally fimilar to that which prevailed in Mexico 
and Peru before they were difcovered by the Spaniards; and _ 
that which was eftablifhed in the Jewifh republic by Mofes. 
In Mexico each town and province had it’s proper judges, 
who heard and decided caufes, except when the point in liti- 
gation was too intricate for their determination ; and then it ` 
‘was remitted to the fupreme court of the empire, eftablithed 
in the capital, and confifting of twelve judges*.’ Peru, ac- 
cording to Garcilaffo de Vega, (an hiftorian defcended from 
the antient Incas of that country) was divided into mall dif- 
tricts containing ten families each, all regiftred, and under 
one magiftrate ; who had Hithidtity to decide little’ differences | 
and punifh petty crimes. Five’of ‘thefe compofed a higher 
clafs or fifty families; and two of thefe laft compofed anottiée 
called ahundred. Ten hundreds conftituted the largeft divi- 
fion, confifting of a thoufand families; and each divifion had 
it’s feparate judge or magiftrate, with a proper degree of fub- 
ordination », In like manner we read of Mofes, that, find- 
ing-the fole adminiftration of juftice too heavy for him, He 
“¢ chofe able men out of all Tfrael, fuch as feared God, men 
“ of truth, hating covetoufnefs ; and made them heads over 
“© the people, rulers of thoufands, rulers of hundreds, rulers 
“< of fifties, and rulers of tens: and they judged the people 
«< at all feafons; the hard caufes they brought unto Mofes, 
“c but every {mall matter they judged themfelves £.” tik 
inferior courts, at leaft the name and form of them, ftill con- 
tinue in our legal conftitution: but as the fuperior courts of 
record have in practice obtained a concurrent original jurif- 
diction with thefe ; and as there is befides a power of removing 
plaints or actions ‘thither from all the inferior jurifdiGions ; ; 
upon thefe accounts (among others) it has — that 
-a Mod, Un, Hif. xxxviii, 469 c Exod, c. 18, 
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thefe petty tribunals have fallen into decay,: and almoft into 
oblivion : whether for the better or the worfe, may be mat- 
ter of fome fpeculation ; when we confider on the one hand 
the encreafe of expenfe and delay, and on the other the more 
upright and impartial decifion, that follow from this change 
of jurifdiction. 


THE order I fhall obferve in difcourfing on thefe feveral 
courts, conftituted for the redrefsioficivi? injuries, (for with 
thofe of a jurifdiction merely criminal I fhall not at prefent 
concern myfelf) will be by beginning with the loweft, and 
thofe whofe jurifdiction, though bale and generally dif- 
perfed throughout the kingdom, is yet, (with regard to each 
particular court) confined to very narrow limits; and fo 
afcending gradually to thofe of the moft extenfive and tranf- 
cendent power. saa 

I. THE loweft, and at the fame time the moft expeditious, 
court of juftice known to the law of England is the court of 
piepoudre, curia fedis pulverizati : fo called from the dufty feet 
of the fuitors; or according to fir-Edward Coke ‘4, becaufe 
juttice is An done as fpeedily as duft can fall from the foot. 
-Upon the fame principle that juftice among the Jews was 
adminiftred in the gate of the city °, that the proceedings, 
might be the more fpeedy, as well as public. But the ety- 
aoe given us by a learned modern writer f is much more 
ingenious and fatisfactory; it being derived, according ta ' 
him, from pied puldreaux a pedlar, in old french, and there- 
fore fignifying the court of fuch petty chapmen as refort to 
fairs or markets. It is a court of record, incident to every 
fair and market; of which the fteward of him, who owns or 
has the toll of the market, is the judge. It was inftituted to 
adminifter juftice for all commercial injuries done in that 
very fair or market, and not in any preceding one. So that 
the injury muft be done, complained of, heard, and deter- 
mined, within the compafs of one and the fame day, unlefs 
the fair continues longer. The court hath cognizance of 
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all matters of contract that can poflibly arife within the pre- 
cinct of that fair or market; sand 1 the plaintiff muft make oath 
that the caufe of an action arofe there 8 From this court a. 
writ of error lies, in the nature of an peel to the courts at 
Welftminfter®. ‘The reafon of it’s inftitution feems to have 
been, to do juftice expeditioufly among the variety of per~ 
fons, that refort from diftant places to a fair or market: fince 
it is probable that no other inferior court might be able ta 
ferve it’s procefs, or execute it’s judgments, on both or per- 
haps either of the” parties; and therefore, unlefs this court 
had been erected, the complaint muft neceflarily have reforted 
even in the firft inftance to fome fuperior judicature. 


f 
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II. THE court-baron is a court incident to every manor in 
the kingdom, to be holden by the fteward within the faid 
manor. ‘This court-baron is of two natures!: the one is a 
cuftomary court, of which we formerly fpoke *, appertain- 
ing entirely to the copyholders, in which their eftates are 
transferred by furrender and admittance, and other matters 

ranfatted relative to their tenures only. The other, of 
which we now fpeak, is a court of common law, and it is 
the court of the barons, by which name the freeholders were 
fometimes antiently called: for that it is held before the free-. 
holders who owe fuit and fervice to the manor, the fteward 
being rather the regiftrar than the judge. Thefe courts; . 
though in their nature diftinct, are frequently confounded 
together. The court we are now confidering, wiz. the free- 
holder’s court, was compofed of the lord’s tenants, who were 
the pares of each other, and were bound by their feodal te- 
nure to affift their lord in the difpenfation of domeftic juftice. 
This was formerly held every three weeks ; and it’s moft im- 
portant bufinefs is to determine, by writ of right, all contro- 
verfies relating to the right of lands within the manor. It 
may alfo hold piea of any perfonal actions, of debt, trefpafs 
on the cafe, or the like, where the debt or damages do not 
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amount to forty fhillings!. Which is the fame fum, or three 
marks, that bounded the jurifdiction of the antient Gothic 
courts in their loweft inftance, or fierding-courts, fo called 
becaufe four were inftituted within every fuperior diftri& or 
bundred™, .But the proceedings on a writ of right may be 
removed into the county court by a precept from the fheriff 
called a telt", ‘© quia tollit atque eximit caufam e curia bae 
<s yonum®.” And the proceedings in all other actions may 
be removed into the fuperior courts by the king’s writs of 
pone ?, or accedas ad curiam, according to the nature of the 
fuit’. After judgment given, a writ alfo of felfe judgment * 
lies to the courts at Weftminfter to rehear and review the 
caufe, and not a writ of error; for this is not a court of re- 
cord: and therefore, in fome of thefe writs of removal, the 
firft dire&tion given is to caufe the plaint to be recorded, 
recordari facias loquelam. 


-HI A HUNDRED court is only a larger court-baron, being 

held for all the inhabitants of a particular hundred inftead of 
a manor. The free fuitors are here alfo the judges and the 
fteward the regiftrar, as in the cafe of a court-baron. It is. 
likewife no court of record; refembling the former in all 
points, except that in point of territory it is of a greater ju- 
rifdiction*. This is faid by fir Edward Coke to have been 
derived out of the county court for the eafe of the people, that 
they might have juftice done to them at their own doors, 
without any charge or lofs of time‘; but it’s inftitution was 
probably co-eval with that of hundreds themfelves, which 
were formerly obferved ” to have been introduced though not 
invented by Alfred, being derived from the polity of the an- 
tient Germans. The centeni, we may remember, were the 
principal inhabitants of a diftrict compofed of different vil- 
lages, originally in number an bundred, but afterwards only 


1 Finch, 248. 
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called by that mame“; and who probably gave the fame de- 
nomination to the diftrict out of which they were chofen. 
Caefar fpeaks pofitively of the judicial power exercifed in their 
hundred-courts - courts-baron; “* Principes regionum, at- 
“ gue pagorum,’ > (which | we may fairly conftrue, the lords 
of hundreds and manors) << inter fuos jus dicunt, controver fi- 
< afque minuunt ¥.” And Tacitus, who had examined their 
conftitution ftilf more attentively, informs us not only of the 
authority of the lords, but of that of the centeni, the hun- 
dredors, or jury; who were taken out of the common free- 
holders, and had themfelves a fhare in the determination. 
éc Eliguntur in conciliis et princes, qui jura per pages vicofque 
“© reddunt : centeni fingulis, ex plebe comites, confilium fimul et 
© auétoritas, adfunt*.”’ ‘This hundred-court was denomi- 
nated Aaereda in the Gothic conftitution’. But this court, 
as caufes are equally liable to removal from hence, as from 
the common court-baron, and by the fame writs, and may 
alfo be reviewed by writ of falfe judgment, is therefore fallen 
into equal difufe with regard to the trial of actions. 


IV. THE county court is a court incident to the jurifdic-. 
tion of the fheriff. It is not a court of record, but may hold 
pleas of debt or damages under the value of forty fhillings *. 
Over fome of which caufes thefe inferior courts have, by the 
exprefs words of the ftatute of Gloucefter ie 'jurifdi&ion 
totally exclufive of the king’s fuperior courts. For in order 
`- to be entitled to fue an aétion of trefpafs for goods before the 
king’s jufticiars, the plaintiff is directed to make affidavit that 
the caufe of action does really and bona fide amount to 40s: 
which affidavit is now unaccountably difufed>, exceptinthe , 
court of exchequer. The ftatute alfo 43 Eliz. c. 6. which 
gives the judges in many perfonal actions, ‘where the jury 
affefs lefs damages than 40s, a power to certify the fame and 
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abridge the plaintiff of his full cofts, was alfo meant to pre- 
vent vexation by litigious plaintiffs; who, for purpofes of 
mere oppreffion, might be inclinable to inftitute fuits in the 
fuperior courts for injuries of a trifling value. The county 
court may alfo hold plea of many real actions, and of all per- 
fonal actions to any amount, by virtue of a fpecial writ 
called a jufticies; which is a writ empowering the fheriff for 
the fake of difpatch to do the fame juftice in his county 
court, as might otherwife be had at Weftminfter®. The 
freeholders of the county are the real judges in this court, 

and the fheriff is the minifterial officer. The great ‘ies 
of freeholders, which are fuppofed always to attend at the 
county court, (which Spelman calls forum plebeiae juftitiae. 
at theatrum comitivae poteftatis $Y is the reafon why all acts of 
parliament at the end of every feffion were wont to be there 
publifhed by the {herif ; why all outlawries of abfconding, 
offenders are there proclaimed; and why all popular eleGtions 
which the freeholders are to make, as formerly of theriffs 
and confervators of the peace, and ill of coroners, verder- 
ors, and knights of the fhire, muft ever be made in pleno 
comitatu, or, in full county court. By the ftatute 2 Edw. VI. 

c. 25. no county court fhall be adjourned longer than for 
one month, confifting of twenty-eight days. And this was 
alfo the antient ufage, as appears from the laws of king Ed- 
ward the elder € : ‘* praepofitus (that is, the fheriff ) ad quar- 
sc tam circiter feptimanam frequentem populi concionem celebrate 3 
sc cuiquejas dicito; litefque fingulas dirimito.” In thofe times 
the county court wasa court of great dignity and fplendor; 
the bifhop and the ealdorman (or earl) with the principal 
men of the fhire fitting therein to adminifter juftice both in 

lay and ecclefiaftical caufes*. . But it’s dignity was much — 
impaired, when the bifhep was prohibited and the earl neg- 
le€ted to attend it. And, in modern times, as proceedings 
are removeable from hence into the king’s fuperior courts, 
by writ of pons or recordare®, in the fame manner as from, 
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hundred-courts, and courts-baron ; and as the fame writ of 
falfe judgment may be had, in nature of a writ of error ; this 
has occafioned the fame difufe of bringing actions therein. ` 


THESE are the feveral fpecies of common law courts, 
which though difperfed univerfally throughout the realm, 
are neverthelefs of a partial jurifdi€tion, and confined to par- 
ticular diftricts: yet communicating with, and as it were 
members of, the fuperior courts of a more extended and 
general nature ; which are calculated for the adminif{tration 
of redrefs not in any one lordfhip, hundred, or county only, 
but throughout the whole kingdom at large. Of which 
fortis 


V. THE court of common pleas, or, as it is frequently 
termed in law, the court of common bench, 


By the antient Saxon conftitution there was only one fu- 
perior court of juftice in the kingdom: and that had cogni- 
zance both of civil and fpiritual caufes ; wiz. the wrttena- 
gemote,or general council, which affembled annually or oftener, 
wherever the king kept his Eafter, Chriftmas, or Whitfon- 
- tide, as well to do private juftice as to confult upon public 
bufinefs. At the conqueft the ecclefiaftical jurifdiCtion was 
diverted into another channel ; and the conqueror, fearing 
danger from thefe annual parliaments, contrived alfo to fe- 
parate their minifterial power, as judges, from their delibe- 
rative, as counfellors tothe crown. He therefore eftablifhed 
a conftant court in his own hall, thence called by Braéton * 
and other antient authors aula regia or aula regis. This court 
was compofed of the king’s great officers of ftate refident in 
his palace, and ufually attendant on his perfon : fuch as the 
lord high conftable and lord marefchal, who chiefly prefided 
in matters of honour and of arms; determining according to 
the law military and the law of nations. Befides thefe there 
were the lord high fteward, and lord great chamberlain; the 
fteward of the houfhold ; the lord chancellor, whofe peculiar 
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bufinefs it was to keep the king’s feal and examine all fuch 
writs, grants, and letters, as were to pafs under that autho- 
rity ; and the lord high mt, A who was the principal ad- 
vifer in all matters relating to the revenue. Thefe high 
officers were affifted by certain perfons learned in the laws, 
who were called the Mose yei lap or juftices ; and by the 
greater barons of parliament, alt of whom had a feat in the 
aula regia, and formed a kind of court of appeal, or rather of 
advice, in matters of great moment and difficulty. All thefe 
in their feveral departments tranfacted all fecular bufinefs both 
criminal and civil, and likewife the matters of the revenue: 
and over all prefided one {pecial magiftrate, called the chief 
jufticiar or capitalis jufticiarius totius Angliae; who was alfo 
the principal minifter of ftate, the fecond man in the king- 
. dom, and by virtue of his office guardian of the realm in the 
king’s abfence. And this officer it was, who principally 
determined all the vaft variety of caufes that arofe in this ex- 
tenfive jurifdi€tion ; and from the plenitude of his power 
grew at length both obnoxious to the people, and dangerous 
to the government which employed himJ. 


= Tus great univerfal court being bound to follow the 
king’s houfehold in all his progreffes and expeditions, the 
‘trial of common caufes therein was found very burthenfome 
to the fubject. Wherefore king John, who dreaded alfo the 
power of the jufticiar, very readily confented to that article 
which now forms the eleventh chapter of magna carta, and 
enacts, °° that communta placita non Jequantur curiam regis, fed 
cc teneantur in aliquo loco certs.’ This certain place was efta- 
blifhed in Weftminfter-hall, the place where the aula regis 
originally fate, when the king refided in that city ; “and there 
it hath ever fince continued, And the court being thus ren- 
dered fixed and ftationary, the judges became fo too, and a . 
chief with other juftices of the common pleas was thereupon 
appointed; with jurifdiction to hear and determine all pleas 
of land, and injuries merely civil between fubject and fub- 
ject, Which critical eftablifhment of this principal court of 
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common law, at that particular juncture and that particular 
place, gave rife to the inns of court in it’s neighbourhood 5 
and, thereby collecting together the whole body of the com- 
mon lawyers, enabled the law itfelf to withftand the attacks 
of the canonifts and civilians, who laboured to extirpate and 
deftroy iti. ‘This precedent was foon after copied by king 
Philip the fair in France, who about the year 1302 fixed the 
parliament of Paris to abide conftantly in that metropolis 5 
which before ufed to follow the perfon of the king, wherever 
he went, and in which he himfelf ufed frequently to decide 
the caufes that were there depending : but all were then re-, 
ferred to the fole cognizance of the parliament and it’s learned 
judges*, And thus alfo in 1495 the emperor Maximilian I. 
fixed the imperial chamber (which before always travelled 
with the court and houfhold) to be conftantly held at Worms, 
from whence it was afterwards tranflated to Spire _ 


THE aula regia being thus ftripped of fo confiderable a 
branch of it’s jurifdi€tion, and the power of the chief jufti- 
ciar being alfo confiderably curbed by many articles'in the 
great charter, the authority of both began to decline apace 
under the long and troublefome reign of king Henry III. 
And, in farther purfuance of this example, the other feveral 
offices of the chief jufticiar were under Edward the firft (who 
new modelled the whole frame of our judicial polity) fub- 
divided and broken into diftin@ courts of judicature. A _ 
court of chivalry was erected, over which the conftable and 
marefchal prefided ; as did the fteward of the houfhold over 
another, conftituted to regulate the king’s domeftic fervants. 
The high fteward, with the barons of parliament, formed an 
auguft tribunal for the trial of delinquent peers; and the ba- 
rons referved to themfelves in parliament the right of review- 
ing the fentences of other courts in the laft refort. The diftri- 
bution of common juftice between man and man was thrown 
into fo provident an order, that the great judicial officers were 
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made to form a checque upon each other: the court of chan- 
_ cery iffuing all original writs under the great feal to the other 
courts; the common pleas being allowed to determine all 
caufes between private fubjedts 5 the exchequer managing 
the king’s revenue ; and the court of king’s,bench retaining 
all the jurifdiction which was not cantoned out to other 
courts, and particularly the fuperintendence of all the reft by 
way of appeal; and the fole cognizance of pleas of the crown 
or criminal caufes. For pleas or fuits are regularly divided 
into two forts; pleas of the crown, which comprehend all 
crimes, and mifdemefnors, wherein the king (on.behalf of 
the public) is the plaintiff ; and common pleas, which include 
all civil actions, depending between fubject and fubject, 
‘The former of thefe were the proper object of the jurifdi&tion 
~of the court of king’ s bench ; the latter of the court of com- 
‘mon pleas? which is a court a record, and is ftiled by fir 
Edward Coke™ the lock and key of the common law; for 
herein only can real actions, that is, actions which concern 
the right of freehold or the realty, be originally brought : 
and all other, or perfonal, pleas betwcen man and man are 
Jikewife here determined ; though in fome of them the king’s 
bench has alfo a concurrent authority. 


THE judges of this court are at prefent" four in number, 
one chief and three puz/né juftices, created by the king’s let- 
ters patent, who fit every day in the four terms to hear and 
determine all matters of law rifing in civil'caufes, whether 
real, perfonal, or mixed and compounded of both. Thefe 
it takes cognizance of, as well originally, as upon removal 
from the inferior courts before-mentioned. But a writ of 
error, in the nature of an appeal, lies from this court into 
the court of king’s bench. 


m 4 Inft, 99. that the circuits might at all times be 


n King James I, during the greater 
part of his reign, appointed five judges in 
the courts cf king’s bench and common 
pleas, for the benefit of a cafting veice 
in cafe of a difference in opinion, and 


fully fupplied with judges of the fuperior 
courts. And, in fubfequent reigns, 
upon the permanent indifpofition of a 
judge, a fifth hath been fometimes ap- 
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VI. THE court of king’s bench (fo called becaufe the king 
ufed formerly to fit there in perfon °, the ftile of the court ftill 
being coram ipfo rege) is the faprente court of common law in 
the kingdom ; confifting of a chief juftice and three puifne 
juftices, who are by their office the fovereign confervators of 
the peace and fupreme coroners of the land. Yet, though the 
king himfelf ufed to fit in this court, and ftill is fuppofed fo 
todo; he did not, neither by law is he empowered? to, deter- 
mine any caufe or motion, but by the mouth of his judges, ° 
to whom he hath committed his whole judicial authority 4. 


Tuis court (which as we have faid) is the remnant of 
the aula regia, is not, nor can be, from the very nature and 
conftitution of it, E to any certain place, but may follow® 
the king’s perfon wherever he goes; for which reafon all 
procefs iffuing out of this court in the king’s name is return- 
able “ ubicungue fuerimus in Anglia.” It hath indeed, for 
fome centuries paft, ufually fate at Weftminfter, being an an- 
tient palace of the crown; but might remoye with the king 
to York or Exeter, if he "hidapi proper to command it. 
And we find that, after Edward I had conquered Scotland, 
it actually fate at Roxburgh". And this moveable quality, 
as well as it’s dignity and power, are fully exprefled by Brac- 
ton, when he fays that the juftices of this court are “< capi- 
sF is generales, perpetui, et majores , a datere regis refidentes 3 

© gui omnium aliorum corrigere tenentur injurias et errores è? 
And it is moreover efpecially provided in the articuli fuper 
cartas" that the king’s chancellor, and the juftices of his 
bench, fhall follow him, fo that he may have at all times 
near unto him fome that be learned in the laws. 


© 4 Int. 73. * ‘James I is faid to have fate there in per- 
P See book I, ch. 7. The king ufed fon, but was informed by his judges that 
to decide caufes in perfon in the aula re- he could not deliver an opinion. 
gia. “© Incuria domini regis ipfe in pro- q 4 Inf. 71. 
“< pria perfona jura decernit’? (Dial. de r M. 20, 21 Edw. I. Hale Hif, 
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king Edward I frequently fate in the 8 loge Fo 
court of king’s bench, (See the records t 28 Edw. J. c. 5 
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- Tae jurifdiction of this court is very high and tran- 
fcendent. It keeps all inferior jurifdićtions within the bounds 
of their authority, and may either remove their proceedings 
to be determined here, or prohibit their progrefs below. ` It 
fuperintends all civil corporations in the kingdom. It com- 
mands maziftrates and others tə do what their duty requires, 
in every cafe where there is no other fpecific remedy. It 
protects the liberty of the fubject, by fpeedy and fummary 
Interpofition, It takes cognizance both of criminal and civil 
caufes; the former in what is called the crown-fide or crown- 
office; the latter in the plea-fide of the court. The jurif- 
diction of the crown-fide it is not our prefent bufinefs to 
confider: that will be more properly difcuffed in the enfuing 
volume. „Buton the plea-fide, or civil branch, it hath an 
original j juri ifdiction and cognizance of all actions of trefpafs, 
or ee injury alleged to be committed vi et armis; of 
ations for forgery of deeds, maintenance, confpiracy, de- 
ceit, and actions on the cafe which allege any falfity or 
ht all of which favour of a criminal nature, although 
the action is brought for a civil remedy ; and make the ‘a 
fendant liable in ftriGtnefs to pay a fine to the king, as well 
as damages to the injured party". The fame doctrine is alfo 
now extended to all a€tions on the cafe whatfoever”: but 
no action of debt or detinue, or other mere civil action, can 
by the common law be profecuted by any fubject in this court, 
by original writ out of chancery *; though an action of debt, 
given ‘by ftatute, may be brought in the king’s bench as well 
as in the common pleas’. And yet this court might always 
have held plea of any civil action (other than a¢tions real) 
provided the defendant was an officer of the court; or in the 
cuftody of the marfhall, or prifon-keeper, of this court, for 
a breach of the peace or any other offence”. And in pro- 
cefs of time, it began by a fi€tion to hold plea of all per- 
fonal actions whatfoever, and has continued to do fo for 
ages °; it being furmifed that the defendant is arrefted for a 
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fuppofed trefpafs, which he never has in reality committed ; 
and, being thus in the cuftody of the marfhall of this court 
the plaintiff i is at liberty to proceed againft him for any other 
perfonal injury: which furmife, of being in the marfhall’s. 
cuftody, the defendant is not at liberty to difpute'>, And 
thefe fictions of law, though at firft they may ftartle the ftu- 
dent, he will find upon farther confideration to be highly 
beneficial and ufeful : efpecially as this maxim is ever inva- 
riably obferved, that no fiction fhall extend to work an injury 5 
it’s proper operation being to prevent a mifchief, or remedy 
an inconvenience, that might refult from the general rule of 
law ©. So true it is, that zm fictione juris femper fubji/tit aequi- 
tas*. In the prefent cafe, it gives the fuitor his choice of 
more than one tribunal, before which he may inftitute his ac- 
tion ; and prevents the circuity and delay of juftice, by allow- 
ing that fuit to be originally, and in the firft inftance, com- 
menced in this court, which after a determination in another, 
might ult imately be brought before it on a writ of error. 


For this court is likewife a court of appeal, into which 
may be removed by writ of error al] determinations of the 
court of common pleas, and of all inferior courts of record 
in England: and to which a writ of error lies alfo from the 
court of king’s bench in Ireland. Yet even this fo high and 
honourable court is not the dernier refort of the fubje&: for, 
if he be not fatisfied with any determination here, he may 
remove it by writ of error into the houfe of lords, or the 
court of exchequer chamber, a8 the cafe may happen, ac- 
cording to the nature of the fuit, and the manner in which 
it has been profecuted. 


VII. THE court of exchequer is inferior in rank not only 
to the court of king’s bench, but to the common pleas alfo: 
but I have chofen to confider it in this order, on account of 
it’s double capacity, as a court of law and a court of equity 


b Thus tvo in the civil law: contra tatem in re poffibiliex jufia caufe difpofitias 
finem non admittitur probatio: guid (Gothofred, in Ff. |. 22. t. 3.| 
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alfo. It is a very antient court of record, fet up by William 


‘the conqueror °, as a part of the aula regia f, though regu- 


lated and reduced to it’s prefent order by king Edward I £5 
and intended principally to order the revenues of the crown, 
and to recover the king’s debts and duties *. It is called the 
exchequer, /caccharium, from the checqued cloth, refembling 
a chefs-board, which covers the table there; and.on which, 
when certain of the king’s accounts are made up, the fums 
are marked and fcored with counters. It confifts of two divi- 
fions : the receipt of the exchequer, which manages the royal 
revenue, and with which thefe commentaries have no con: 
cern ; and the court or judicial part of it, which is again fub- 
divided into a court of equity, and a court of common laws 
THE court of equity is held in the exchequer chamber be- 
fore the lord treafurer, the chancellor of the exchequer, the 
chief baron, and three puifnè ones. ‘Thefe Mr Selden con- 
jectures Í to have been antiently made out of fuch as were 
barons of the kingdom, or parliamentary barons; and thence 
to have derived their name ; which conjecture receives great 
ftrength from Bra¢ton’s explanation of magna carta, C. 14. 
_which directs that the earls and barons be amerced by their 
peers; that is, fays he, by the barons of the exchequer *. 
‘The primary and original bufinefs of this court is to call the 
king’s dzbtors to account, by bill filed by the attorney gene- 


‘ral; and to recover any lands, tenements, or hereditaments, 


any goods, chattels, or other profits or benefits, belonging to 


- the crown. So that by their original conftitution the jurif- 


diction of the courts of common pleas, king’s bench, and 
exchequer, was entirely feparate and diftinét : the common 
pleas being intended to decide all controverfies between fub- 
ject and fubject ; the king’s bench to correct all crimes and 
mifdemefnors that amount to a breach of the peace, the king 
being then plaintiff, as fuch offences are in open derogation - 
of the jura regalia of his crown : and the exchequer to ad- 


e Lamb, Archeion. 24. ' h 4 Inft. 103—116. 
f Mador. Hift, Exch, 199. i Tit. hon. 2. 5. 16. 
& Spelm, Guil. I, in cod, leg, vet, apud Kl 3. tr. 2.6.1. §. 30 
Wilkise, oe 
juft 
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juft and recover his revenue, wherein the king alfo is plain- 
tiff, as the withholding and nonpayment thereof is an injury 
to his jura fiftalia. But, as by a fiction almoft all forts of 
civil ations are now allowed to be brought in the king’s © 
bench, in like manner by another fiGiion all kinds of perfonal 
{uits may be profecuted in the court of exchequer. For as 
all the officers and minifters of this court have, like thofe of 
other fuperior courts, the privilege of fuing and being fued 
only in their own court; fo alfo the king’s debtors, and far- 
mers, and all accomptants of the exchequer; are privileged to 
fue and implead all manner of perfons in the fame court of 
equity, that they themfelves are called into. They have like- 
wile privilege to fue and implead one another, or any 
ftranger, in the fame kind, of common law actions (where 
the perfonalty only is concerned) as are profecuted in the 
court of common pleas. 


3 


THIs gives original to the common law part of their jurif= 
diction, which was eftablifhed merely for the benefit of the 
king’s accomptants, and is exercifed by the barons only of 
the exchequer, and not the treafurer or chancellor. ‘The 
writ upon which al! proceedings here are grounded is called 
a quo minus: in which the plaintiff fuggefts that he is the 
king’s farmer or debtor, and that the defendant hath done 
him the injury or damage complained of; quo minus fufficiens 
exiftit, by which he is the lefs able, to pay the king his debt 
or rent. And thefe fuits are exprefsly directed, by what is 
called the ftatute of Rutland !, to be confined to fuch matters 
only as {pecially concern the king or his minifters of the ex- 
chequer, And by the articuli fuper cartas™ it is enacted, 
that no common pleas be thenceforth holden in the exche- 
quer, contrary to the form of the great charter. But now, 
by the fuggeftion of privilege, any perfon may be admitted to . 
fue in the exchequer as well as the king’s accomptant. The 
furmife, of being debtor to the king, is therefore become 
matter of form and mere words of courfe, and the court is 
open to all the nation equally. The fame holds with regard 
to the equity fide of the court: for there any perfon may file 
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a bill againft another upon a bare fuggeftion that he is the 
king’s accomptant ; but whether he is fo, or not, is never 
controverted. In this court, on the equity fide, the clergy 
have long ufed to exhibit their bills for the non-payment of 
tithes ; in which cafe the furmife of being the king’s debtor 
is no fiction, they being bound to pay him their firft fruits, 
and annual tenths. But the chancery has of late years ob- 
tained a large fhare in this bufinefs. 


AN appeal from the equity fide of this court lies immedi- 
ately to the houfe of peers ; but from the common law fide, 
in purfuance of the ftatute 31 Edw. IIT. c. 12. a writ of error 
muft be firft brought into the court of exchequer chamber. 
And from their determination there lies, in the dernier refort, 
a writ of error to the houfe of lords. > 


VIII. Tue high court of chancery is the only remaining, 
and in matters of. civil property by much the moft important 
of any, of the king’s fuperior and original courts of juftice. 
Tt has it’s name of chancery, cancellaria, from the judge who 
prefides here, the lord chancellor or cancellarius ; who, fir 
Edward Coke tells us, is fo termed a cancellando, from can- 
celling the king’s letters patent when granted contrary to 
law, which is the higheft point cf his jurifdiction *. But the 
office and name of chancellor (however derived) was cer- 
tainly known to the courts of the Roman emperors: where 
it originally feems to have fignified a chief fcribe or fecretary, 
who was afterwards invefted with feveral judicial powers, and 
a general fuperintendency over the reft of the officers of the 
prince. From the Roman empire it pafled to the Roman 
church, ever emulous of imperial ftate; and hence every 
bifhop has to this day his chancellor, the principal judge of 
his confiftory. And when the modern kingdoms of Europe 
were eftablifhed upon the ruins of the empire, almoft every 
{tate preferved it’s chancellor, with different jurifdiGtions and 
dignities, according to their different conftitutions. But in. 
all of them he feems to have had the fupervifion of all char- 
ters, letters, and fuch other public inftruments of the crown, 
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as were authenticated in the moft folemn manner: and there- 
fore when feals came in’ ufe, he had always the cuftody of 
the king’s great feal. So that the office of chancellor, or 
lord keeper, (whofe authority by ftatute 5 Eliz. c. 18. is. 
declared to be exactly the fame) is with us at this day created 

by the mere delivery of the king’s great feal into his cuftody°: 

whereby he becomes, without writ or patent, an officer of 
the greateft weight and power of any now fubfifting in the 

kingdom ; and fuperior in point of precedency to every tem- 

poral lord”. He is a privy counfellor by his office 4, and, 

according to lord chancellor Ellefmere', prolocutor of the 

houfe of lords by prefcription. To him belongs the appoint- 
ment of all juftices of the peace throughout the kingdom. 

Being formerly ufually an ecclefiaftic, (for none elfe, were 
then capable of an office fo converfant in writings) and pre- 

fiding over the feyal chapel *, he became keeper of the king’s 

con{cience ; viftor, in right of the king, of all hofpitals and 

colleges of the king’s foundation ; and patron of ail the king’s 

livings under the value of 20 L. per annum in the king’s books, 

He is the general guardian of all infants, idiots, and luna- 

tics; and has the general fuperintendance of all charitable 

ufes in the kingdom. And all this, over and above the vaft 

and extenfive jurifdiction which he exercifes in his judicial 

capacity in the court of chancery: wherein, as in the ex- 

chequer, there are two diftinct tribunals: the one ordinary, 

being a court of common law ; the other extraordinary, be- 

ing a court of equity. 


THE ordinary legal court is much more antient than the 
court of equity. It’s jurifdiction is to hold plea upon a /cire 
facias to repeal and cancel the king’s letters patent, when 
made againft law, or upon untrue fuggeftions; and to hold 
plea of petitions, mon/ffrans de droit, traverfes of offices, and 
_ the like; when the king hath been advifed to do any act, or 
is put in pofleffion of any lands or goods, in prejudice of a 
fubject’s right *, On proof of which, as the king can never 


ọ Lamb. Archeion, 65, 1% Roll. r of the office cf Jord chancellor, edit, 
Abr. 385. 1651. 

P Stat. 31 Hen. VIII. c. 10. s Madox, hift, of exch, 42e 
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be fuppofed intentionally to do any wrong, the law queftions 
not but he will immediately redrefs the injury ; and refers 
that confcientious tafk to the chancellor, the keeper of his 
confcience. It alfo appértains to this court to hold plea of 
all perfonal ations, where any officer or minifter of the court 
is a party". It might likewife hold plea (by fcire facias) of 
partitions of lands in coparcenary “, and of dower *, where 
any ward of the crown was concerned in intereft, fo long as 
_ the military tenures fubfifted : as it now may alfo do of the 

tithes of foreft land, where granted by the king and claimed 
by a ftranger againft the grantee of the crown Y ; and of exe- 
cutions on ftatutes, or recognizances in nature thereof by 
the ftatute 23 Hen. VIII. c.6%. But if any caufe comes to 
iffue in this court, that is, if any fa& be difputed between 
the parties, the chancellor cannot try it, having no power to 
fummon a jury; but muft deliver the record propria manu 
into the court of king’s bench, where it fhall be tried by the 
country, and judgment fhall be there given thereon ^., And, 
when judgment is given in chancery upon demurrer or the 
like, a writ of error, in nature of an appeal, lies out of this 
ordinary court into the court of king’s bench ®: though fo 
little is ufually done on the common law fide of the court, 
that I have met with no traces of any writ of error € being 
actually brought, fince the fourteenth year of queen Eliza- 
beth, 4, D. 1572. 


In this ordinary, or legal, court is alfo kept the officina 
jufiitiae: out of which all original writs that pafs under the 
great feal, all commiffions of charitable ufes, fewers, bank- 
ruptcy, idiocy, lunacy, and the like, do iflue; and for which 
it is always open to the fubject, who may tiren at any time 
demand and have, ex debito jufiitiae, any writ that his occa- 
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w Co, Litt. 171. F.N.B. 62. 

x Bro. Abr. tit. dower. 66. Mocr.565. 
y Bro. Abr. t. difmes, 10. 

Z 2 Roll. Abr. 469. 

a Cro. Jac. 12. Lateh, 112. 
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17 Af. 24 29 Af. 47. Dyer, 315. 


1 Roll. Rep. 287. 4 Inft. 80. 

c The opinion of lord keeper North 
in 1682 (1 Vern. 131. 1 Equ. Caf. 
abr. 129.) that no fuch writ of error lay, 
and that an injunction might be iffued 
againft it, feems not to have been well ` 
confidered, 
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fions may call for. Thefe writs ( relating to the buf refs of 
the fubject) and the returns to them were, according to the 
fimplicity of antient times, originally kept in a hamper, i# 
hanaperio; and the others (relating to fuch matters wherein 
the crown is immediately or mediately concerned)’ were pre 
ferved in a little fack or bag, in parva baga; and thence hath 
arifen the diftition of the hanaper office, and petty bag’ office, 
which both belong to the common law.court in chancery, ' 


Bu'r the extraordinary court, or court of equity, is now 
become the court of the greateft judicial confequence. This 
diftin@tion between law and equity, as adminiftred in different 
courts, is not at prefent known, nor feems to have ever been 
known, in any other country at any time 4: and yet the dif- 
ference of one from the other, when adminiftered by the fame 
tribunal, was perfectly familiar to the Romans °; the. jus 
praetorium, or difcretion of the praetor, being diftin& from 
the Æges or ffanding laws f :¢ but the power of both centered 
in one and the fame magiftrate, who was equally intrufted 
to pronounce the rule of law, arid to, apply it to particular 
cafes by the principles of equity. With us too, the aula 
regia, which was the fupremé court of judicatute, undoubt- 
edly adminiftered equal juftice according to the rules of both 
or either, as the cafe might chance to require: and; when 
_ that was broken to pieces, the idea of a court of equity, as 
diftinguifhed from a court of law, did not fubfift in the oria 
ginal plan of partition. For though equity is mentioned by 
Braéton £ as a thing contrafted to ftrict law, yet neither in 
that writer, nor in Glanvil or Fleta, nor yet in Britton (com- 
pofed under the aufpices and in the name of Edward I, and 


d The council of confcience, inftituted 
by John HI, king of Portugal, to review 
the — of all inferior courts, and 
moderate them by equity, (Mod. Un. 
Hift, xxii. 297.) feems rather to have 
been a court of appeal, 

¢ Thus too the parliament of Paris, 
the court of feffion in Scotland, and eve- 
ry other jurifdiction in Europe cf which 
we have any tolerable account, found all 
their decifions as well upon principles 
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of equity as thofe of pofitive law. (Lord 
Kayms. hifter. law tracts, I. 925. 9306 
princ, of equit. 44.) 

f£ Thus Cicero; ‘6 jam illis promiffis: 
*¢ non effe flandum, quis non videt, quae 
“€ coa&tus quis metu ef deceptus dolo primi 
< ferit? quae quidem plerumque jus 
cc praetorio liberantur, nonnulla legibus,” 
Offic. Z. r. ` 
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treating. particularly of courts and their feveral jurifdictions)} 
is there a fyllable to be found relating to the, equitable jurif- 
dition of the court of chancery. It feems therefore proba= 
ble, that when the courts of law, proceeding merely upon 
the ground of the king’s original writs and confining them- 
felves ftriily to that bottom, gave a harth or imperfect judg= 
ment, the application for redrefs ufed to be to the king in 
perfon affifted by bis privy council ; (from whence alfo arofe 
the jurifdiction of the court ‘of iar Sy , which was virtu- 
ally abolifhed by the ftatute 16 Car. I. c. 10.) and they were 
wont to refer the matter either to the chancellor and a felect 
committee, or by degrees to the chancellor only, who mitigat- 
ed the fev erity or fupplied the defeéts of the judgments pro- 
nounced in the courts of law, upon weighing the circum- 
ftances of the cafe. ‘This was the cuftom not only among: 
our Saxon anceftors, before the inftitution of the aula lity 
but alfo after it’s diffolution, i in the reign of king Edward I* ; 
and perhaps during it’s continuance, in that of*Henry IL. 


_ In thefe mil times the chief juridical émployment of the 
chancellor muĝ have been in devifing new writs, directed to 
the courts of common law, to give remedy in cafes where 
none was before adminiftered, And to quicken the diligence 
ef the clerks in the chancery, who were too much attached to 
antient precedents, it is provided by ftatute Weftm. 2. 
13 Edw. I. c. 24. that “ whenfoever from thenceforth in one 
«s cafe a writ fhall be found in the chancery, and in a like 
* cafe falling under the fame right and requiring like re- 


t Nemo ad regem appellet pro alique 
Ete, nifijes domi confequi non poffit. Si 


„à The matters cognizable in this 
@ourt, immediately before it’s diffolu- 


tion; were “* almoft all fuits, that by 
* colour of equity, or fupplication made 
‘s to the prince, mizht be brought be- 
sE fore him: but originally and proper- 
<c ly ‘all poor men’s fuits, which were 
“c made to his majefty by fupplication ; 
<c and upon which they were entitled to 
< have right, without payment of any 
“ money for the fame.” (Smith's com- 
monwealth, b, 3. ¢. 7.) 


jus nimis feucrum' fit, alleviatio deinde- 
quacratur apud regem. LL. Edg. ¢.2. 

k Lambard. Arckeion. 59. 

1 Joannes Sarifburienfis (who diet 
A.D. 1132, 26 Hen. II.) fpeaking of 
the chancellor's office in the verfes pre- 
fixed to his polycraticon, has thefe lines ; 

Hic eft, qui leges regni cancellat iniquas, 

Es mandate pii principis acqua facite 
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“į medy no precedent of a writ can be produced, the clerks. 
& in chancery fhall agree in forming a new one: and, if 
«c they cannot agree, it fhall be adjourned to the next pàr- 
¢ liament, where a writ fhall be framed by confent of the 
«c learned in the law ™, left it happen for the future that the 
‘c court of our lord the king be deficient in doing juftice to 

«c the fuitors.” And this accounts for the very great variety’ 
of writs of trefpafs on the cafe, to be met with in the regifter 5 
whereby the fuitor had ready relief, according to the exi- 

gency of his bufinefs, and adapted to the fpecialty, reafon, 
and equity of his very cafe... Which provifion (with a 
little accuracy in the clerks of the chancery, and a little H- 
berality in the judges, by extending rather than narrowing 
the remedial effects of the writ) might have effectually an- 
{wered all the purpofes of a court.of equity ° ; except that of 
obtaining a difcovery by the oath of the defendant. 


But when, about the end of the reign of king Edward ITI, 
ufes of land were introduced P’, and, though-totally difcoun- 
tenanced by the courts of common law, were confidered as 
fiduciary depofits and binding in confcience by the clergy, 
the feparate jurifdiction of the chancery as a court of equity 
began to be eftablifhed?; and John Waltham, who was 
bifhop of Salifbury and nihanaller to king Richard II, by a 
{trained interpretation of the ai ftatute of 
Weftm. 2. devifed the writ of /ubpoena, returnable in the 
court of chancery only, to make the feoffee ta ufes accounta- 
ble to his cefuy que ufe : which procefs was afterwards ex- 
tended to other matters wholly determinable at the common 
law, upon falfe and fictitious fuggeftions ; for which therefore 
the chancellor himfelf is by ftatute 17 Ric. II. 6. directed ta 
give damages to the parties ugipitle aggrieved. - But as the 


m A great variety of new precedentsof “° he) ne ferroit my cy fowentement wfé come 


writs, in cafes before unprovided for, are 
giver by this very ftatute of Weftm. 2, 
‘a Lamb. Archeion, 61. 
© This was the opinion of Fairfax, 
a very learned judge in the time of Ed- 


ward the fourth, § Le fubpoena (fays , 
D2 clergy, 


Cc i) eff ore, fi nous attendomus tiels ations 
st fur les cafes, et mainteinomus le jutifdicn 
cc tion de cen court, et d anter courts.” 
(Yearb. 21 Edw. IV, 23.) 

^P See book. II, ch. 20. 
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clergy, fo early as the reign of king Stephen, had attempted 
to turn their ecclefiaftical courts into courts of equity, byen- 
tertaining fuits pro laefione fidei, as a {piritual offence againit 
confcience, in cafe of nonpayment of debts or any breach of 
- civil contraéts * ; till checked by the conftitutions of Cla- 
rendon *, which declared that °* placita de debitis, que fide in- 
c< terpofita debentur, vel abfque interpofitione fidei, fint in jufticia 
<c regis >? therefore probably the ecclefiaftical chancellors, 
who then held the feal, were remifs in abridging their own 
new-acquired jurifdiction ; efpecially as the fpiritual courts 
continued t to grafp at the fame authority as before, in fuits 
pro lacfione fidei, fo late as the fifteenth century ", till finally 
prohibited by the unanimous concurrence of all the judges. 
However, it appears from the parliament rolls “, that inthe 
reigns of Henry IV and V the commons were repeatedly 
urgent to have the writ of fubpoena entirely fupprefled, as be- 
ing a novelty devifed by the fubtilty of chancellor Waltham, 
againft the form of the common law ; whereby no plea could 
be determined, unlefs by examination and oath of the parties, 
according to the form of the law civil, and the law of holy 
church, in fubverfion of the common law. But though 
Henry IV, being then hardly warm in his throne, gave a 
palliating anfwer to their ‘petitions, and actually paffed the 
ftatute 4 Hen. IV. c. 23. whereby judgments at law are 
declared irrevocable unlefs by attaint or writ of error, yet his 
fon put a negative at once upon their whole application : and 
in Edward IV’s time, the procefs by bill and /ubpoena was 
become the daily practice of the court *, 


r Lord Lytrelt. Hen, Il. b. 3. p. 361. 
not. 

4 ro Hen Il. c. 15. Speed. 458. 

t In 4 Hen III, fuits in court chrif- 
tian pro laefione fidei upon temporal con- 
tracts were adjudged to be contrary to 
law. (Fitzh, Abr. t. Probibition. 15.) 
But inthe ftatute or writ of circumfpe fe 


ezatis, fuppofed by fome to have iffued » 


13 Edw. I. but more prcbably (3 Pryn. 
Rec. 336.) 9 Edw. HI, fuits pro laefione 
fidei were allowed to the ecclefiaftical 
courts ; aecording to fome antient copies, 
(Berthelet fas. antiqu. Lond.1531. 90b. 
3 Pryn. Rec. 336) and the commen 


Englifh tranflation, of that dtatute: 
though in Lyndewode’s copy (Prov. l. 
2. t. 2,) and in the Cotton MS, (Claud, 
D, 2.) that claufe is omitted, 

u Yearb. 2 Hen. IV. 10. 
IV. 88. 38 Hen. VI. 29. 
IV. xo. 

wW Rot. Parl, 4 Hen. IV. 29.73 &- 
110.3 Hen. V. n°, 46. citedin Prynne’s 
abr. of Cotton’s. records. 410. 422, 424. 
548. 4 Int. 33. 1 Roll. Abr. 370, 
371, 372. . 

x Rot. Parl. 14 Edw. IV. n% 33. 
(not 14 Edw, II, as cited x Roll. Abr. 
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Bur this did not extend very far: for in the antient trea- 
tife, entitled diverfite des courtes Y, fuppofed to be written very 
early in the fixteenth century, we have a catalogue of the _ 
miatters of confcience then cognizable by fiboon in chan- 
cery, which fall within a very narrow compafs. No regular 
judicial fyftem at that time prevailed in the court; but the 
fuitor, when he thought himfelf aggrieved, found a defultory 
and uncertain remedy, according to the private opinion of 
the chancellor, who was generally an ecclefiaftic, or fome- 
times (though rarely) a ftatefman : no lawyer having fate in 
the court of chancery from the times of the chief juftices 
Thorpe and Knyvet, fucceffively chancellors to king Ed- 
ward III in 1372 and 13737, to the promotion of fir Thomas 
More by king Henry VIII in 1530. After which the great 
feal was indifcriminately committed to the cuftody of lawyers, 
or courtiers *, or churchmen », according as the convenience 
of the times and the difpofition of .the prince required, till 
ferjeant Puckering was made lord keeper in 1592: from 
which time to the prefent the court of chancery has always 
been filled by a lawyer, excepting the interval from 1621 to 
1625, when the feal was intrufted to Dr Williams, then 
dean of Weftminfter, but afterwards bifhop of Lincoln ; who 
had been chaplain to lord Ellefmere, when chancellor €. 


Iw the time of lord Ellefmere (4. D. 1616.) arofe that 
notable difpute between the courts of law and equity, fet on 
foot by fir Edward Coke, then chief juftice of the court of 
king’s bench ; whether a court of equity could give relief 
afer or aiita judgment at the common law. This conteft 
was fo warmly carried on, that indictments were preferred 
avainft the fuitors, the folicitors, the counfel, and even a 
mafter in chancery, for having incurred a pracmunire, by 
queftioning in a court of equity a judgment in the court of b 


Y tit, chancery. fol. 296, Raftell’s edit. a Wriethed; , St John, and Hatton, 
A.D. 1534. b Goodrick, Gardiner, and Heath, _ 
= Z Spelm, Gof. 111. Dugd. chron. c Biogr, Brit, 4278. 

Ser, 59. . 


as « yi roaa 


- 


D 3 kin gs 


54 


PRIVATE 


Bo ox III. 


king’s bench, obtained by grofs fraud and impofition?, This 
matter, being brought before the king, was by him referred 
to his learned council for their advice and opinion ; who re- 
ported fo ftrongly in favour of the courts of equity °, that his 
majefty gave judgment on their behalf: but, not contented 
‘with the irrefragable reafons and precedents produced by his 
counfel, (for the chief juftice was clearly in the wrong) he 
chofe rather to decide the queftion by referring it to the ple- 


nitudé of his royal prerogative f. 


Sir Edward Coke fub- 


“mitted to the decifion $, and thereby made atonement for his 
error: but this ftrugole, together with the bulinefs of com- 
anendams (in which he abel a very noble part®) and his 
controlling the commiffioners of fewers', were the open and 
avowed caufes *, firit of his fufpenfion, and foon after of his 


removal, from his office. 


Lorp Bacon, who fucceeded lord Ellefmere, reduced the 
practice of the court into a more regular fyftem ; but did not 
fit long enough to effect any confiderable revolution in the 
fcience itfelf > and few of his decrees which have reached us 
are of any great confequence to pofterity. His fucceffors, in 


€ Bacon’s Works. IV. 611, 612,632. 

e Whitelocke cf parl, it. 390. 1 
Chan. Rep. append, 11. 

f « For that it appertaineth to our 
princely office only to judge over all 
€< judges, and to difcern and deter- 
s€ mine fuch differences, as at any time 
¢¢ may and fhall arife between our feve- 
«6 ral courts touching their jurifdictions, 
<t and the fame to {cttle and determine, 
«© as weinour princely wifdom fhall find 
* to ftand moft with oor henour, &c.” 
(1 Chan. Rep. append, 26.) 

& See the entry in the council book, 

-26 Jul, 1616. (Biogr. Brit. 1390.) 

h In acaufe of the bifhop of Winchef- 
ter, touching a cemmencam, king James 
conceiving that the matter affected his 

prerogative, fent letters to the judges not 
to procçed in it, til himfelf bad been 


fir confulted. The twelve judges joined 


in a memorial to his majefty, declaring 
that their compliance would be contrary 
to their oaths and the law: but upon 
being brought before the king and coun- 


cil, they all retraéted and promifed obe- 


dience in every fuch cafe for the future ; 
except fir Edward Coke, who faid, 
€ that when the cafe happened, he would 
“do hisduty.”” (Biegr. Brit. 1388.) 

! See that article in chap. 6. 

k See lord Ellefmere’s fpeech to fir - 
eed Montague, the new chief juftice, 

3 Nev. 1616. (Moor’s reports. 823.) 
T Meiph Gr Edward might probably have 
retained his feat, if during his fefpenfion 
he would have coftiplivedital Jord Villi- 
ers, (the new favourite) with the difpo- 
fal of the moft lucrative office in his court. 
(Biegr. Brit. 1391.) 


the 
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the reign of Charles I, did little to improve upon his plan : 
and even after the reftoration the feal was committed to the 
earl of Clarendon, who had withdrawn from praétice as a 
lawyer near twenty years; and afterwards to the earl of 
Shaftefbury, who {though a lawyer by education) had never 
practifed at all. Sir Heneage Finch, who fucceeded in 1673, 
and became afterwards earl of Nottingham, was a perfon of 
the greateft abilities and moft uncorrupted integrity; a 
thorough mafter and zealous defender of the laws and confti- 
tution of his country; and endued with a pervading genius, 


that enabled him to difcover and to purfue the true fpirit of + 


juftice, notwithftanding the embarraflments raifed by the 
narrow and technical notions which then prevailed in the 
courts of law, and the imperfect ideas of redrefs which had 
pofleffed the courts of equity. ‘The reafon and neceflities of 
mankind, arifing from the great change in property by the 
extenfion of trade and the abolition of military tenures, co- 
operated in eftablifhing his plan, and enabled him in the 


- courfe of nine years to build a fyftem of jurifprudence and ‘ 


jurifdition upon wide and rational foundations; which have 
alfo been extended, and improved by many great men, who 
have fince prefided in chancery. And from that time to this, 
the power and bufinefs of the court have increafed to an 
amazing degree. 


From this court of equity in chancery, as from the other 
fuperior courts, an appeal lies to the houfe of peers. But. 
there are thefe differences between appeals from a court of 
equity, and writs of error from acourt of law: 1. That the 
_ former may be brought upon any interlocutory matter, the 
latter upon nothing but only a definitive judgment. 2. That 
on writs of error the houfe of lords pronounces the judgment, 
on appeals it gives direction to the court below to vay it’s 
own decree. 

IX. Tue next court that I fhall mention is one that hath 
no original jurifdiQion, but is only a court of appeal, to 
hanna the errors of other jurifdictions, ‘This is the court 
of exchequer chamber; which was frft erected by ‘ftatute 
D 4 31 Edw, 


<4 
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31 Edw. III. c. 12. to determine caufes upon writs of error 
from the common law fide of the court of exchequer. And 
to that end it confifts of the lord treafurer and lord chancel« 
lor, with the juftices of the king’s bench and common pleas, 
[n imitation of which, a fecond court of exchequer chamber 
was erected by ftatute 27 Elie. c, 8. confifting of the juftices 
of the common pleas, and the barons of the exchequer ; be- 
fore whom writs of error may be brought to reverfe judgments 
in certain fuits! originally begun in the court of king’s bench. 
Into the court alfo of exchequer chamber, (which then confifts 
of all the judges of the three fuperior courts, and now and 
then the lord chancellor alfo) are fometimes adjourned from 
the other courts fuch caufes, as the judges upon argument 
find to be of great weight and difficulty, before any judgment 
jis given upon them in the court below ™. 


FRom all the branches of this court of exchequer chamber, 
a writ of error lies to 


- X. Tue houfe of peers, which is the fupreme court of 
judicature in the kingdom, having at prefent no original ju- 
rifdi€tion over caufes, but only upon appeals and writs of 
error ; to rectify any injuftice or miftake of the law, com- 
mitted by the courts below. To this authority they fucceeds , 
ed of courfe, upon the diffolution of the aula regia. For, as 
the barons of parliament were conftituent members of that 
court, and the reft of it’s jurifdiction was dealt out to other 
tribunals, over which the great officers who accompanied 
thofe barons were refpectively delegated to prefide; it fol- 
lowed, that the right of receiving appeals, and fuperintending 
all other jurifdiGtions, {till remained in that noble affembly, 
from which every other great court was derived. They are 
therefore in all caufes the laft refort, from whofe judgment 
no farther appeal is permitted; but every fubordinate tri- 
bunal muft conform to their determinations. The law repo. 
fing an entire confidence in the honour and confcience of the 
noble perfons who compofe this important aflembly, that they 


} See ch. 25. Page 4t Te m gif. 119. 2 Bulftr. 146, 
Pm e- wil 


Gi Ac... WRONGS. 57 
will make themfelves mafters of thofe queftions upon which. 
they undertake to decide; fince upon their decifion all pro- 
perty muft finally depend. ; 


HITHERTO may alfo be referred the tribunal eftablithed 
by ftatute 14 Edw. III. c. 5. confifting (though now out of 
ufe) of one prelate, two earls, and two barons, who are to be 
chofen at every new parliament, to hear complaints of griev- 
ances and delays of juftice in the king’s courts, and (with 
the advice of the chancellor, treafurer, and juftices of both 
benches) to give directions for remedying thefe inconveni- 
ences in the courts below. ‘This committee feems to have 
been eftablifhed, left there fhould be a defect of juftice for 
want of a fupreme court of appeal, during the intermiffion 
or recefs of parliament; for the ftatute farther directs, that 
if the difficulty be fo great, that it may not well be deter- 
mined, without affent of parliament, it fhall be brought by 
the faid prelate, earls, and barons unto the next panjani 
who fhall finally determine the fame. 


XT. Berore I conclude this chapter, I muft alfo mention 
an eleventh fpecies of courts, of general jurifdiCtion and ufe, 
which are derived out of, and aét as collateral auxiliaries to,’ 
the foregoing ; ; I mean the courts of affife and nifi prius. 


THESE are compofed of two or more commiffioners, who 
are twice in every year fent by the king’s fpecia] commiffion 
all round the kingdom, (except London and Middlefex, where: 
courts of ni/i prius are holden in and after every term, before 
the chief or other judge of the feveral fuperior courts; and 
except the four northern counties, where the affifes are taken’ 
only once a year) to try by a jury of the refpective counties the 
truth of fuch matters of fa&t as are then under difpute in the 
courts of Weftminfter-hall. Thefe judges of affife came into 
ufe in the room of the antient juftices in eyre, ju/ficiarii in iti- 
nere; who were regularly eftablifhed, if not firft appointed, by 
the parliament of Northampton, 4. D- 1176, 22 Hen. IL", 
with a delegated power from the king’s great court or aula.’ 
regia, being looked upon as members thereof : and they after- 


a Seld, Jan, 1.2, §.5. Spelm. Cod. 329. J 
- Wards 
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wards made their circuit round the kingdom oncé in feven 
years for the purpofe of trying caufes®. They were after- 
wards directed by magna carta, c. 12. to be fent into every 
county once a year to take or try certain actions then called 
recognitions or affifes; the moft dificult of which they are 
diredted to adjourn into the court of common pleas to be there 
determined. The itinerant juftices were fometimes mere 
juitices of affife, or of dower, or of gadl-delivery, and the 
like; and they had fometimes a more general commiffion, to 
Mee naint all manner of caufes, Juficiarii ad omnia Placita? : ; 
but the prefent juftices of affe and nifi prius are moré imme- 
diately derived from the ftatute Weftm. 2. 13 Edw. I. c. 30. 
explained by feveral other aéts, particularly the ftatute 14 
Edw. III. c. 16, and muft be two of the king’s juftices of the 
one bench or the other, or the chief ‘baron of the exchequer, 
or the king’s ferjeants fworn. ‘They ufually make their cir- 
fuits in the re(pective vacations after Hilary and Trinity terms; 
affifes being allowed to be taken in the holy time of lent by 
confent 4 of the bifhops at the king’s requeft, as exprefled in 
ftatute Weftm. 1. 3 Edw. I. c. 51. And it was alfo ufual, 
during the times of popery, for the prelates to grant annual 
Eiis to the juftices of affife to adminifter oaths in holy 
times : for oaths being of a facred nature, the logic of thofe 
deluded ages concluded that they muft be of ecclefiaftical cog- 
nizance", ‘The prudent jealoufy of our anceftors orden ¢ 
that no man of law fhould be judge of affife in his own coun- 
try: and a fimilar prohibition is found in the civil law *, which 
has carried this principle fo far, that it is equivalent to the 
crime of facrilege, for a man to be governor of the province 
in which he was born; or has any enh connexion ¢, 


° Co.Litt.293.—Anne 1261 jufliciarii 
itinerantes wenerurt apud Wigorniam in 
ottavis S, Fobannis baptifac s — et totus 
comitatus eos admittere recufawit, quod fep- 
tem anni nondum erant elapfi, pofiguam 
juficiarii ihidem ultimo fedcerunt. ( Annal. 
Eccl. Wigorn, in Whart. Angl. facr. 1, 
495.) 

P Bradled. a0 tread. Ca Li 

q It would have been ftrange to have 
denied this conlent, if, as Whitelocke 


imagines (on parl, ii, 260.) the hint of. 


our juftices of affife was taken from Sa- 
muel’s going an annual circuit to judge 


‘Ifrael. 2 Sam, vil. 16. 


t Inftances hereof may be met with 
in the appendix to Spelman’s original of 


_ the terms, and in-M, Parker’s Antiqui- 


ties. 209. 

f Stat. 4 Edw. IIJ. c. 2. 8 Rich, IL 
c.2. 33 Hen. VHI c, 24. 

3 Ff. 1. 22. 3. 
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THE judges upon their circuits now fit by virtue of five 
feveral authorities. 1. The commiffion of the peace. 2. A 
commiffion of ayer and terminer. 3. A,commiflion of general 
gaol-delivery. The conhderation of all which belongs properly 
to the fubfequent book of thefe comrhentaries. But the fourth 
commiffion is, 4. A commiffion of affife, directed to the judges 
and clerk of affife, to take affifes; that is, to take the verdict 
of a peculiar fpecies of jury called an affife and f{ummoned for 
the trial of danded difputes, of which hereafter. ‘The other 
authority is, 5. That of nifi prius, which is a confequence 
of the commiffion of 'affife ", being annexed to the office of 
thofe juftices by the ftatute of Weftm. 2. 13 Edw. I. c. 30. 
And it empowers them to try all queftions of fact iffuing out 
of the courts at Weftminfter, that are then ripe for trial by 
jury. The original of the name is this: all caufes com- 
menced in the courts of Weftminfter-hall are by the courfe 
of the courts appointed to be there tried, on a day fixed in’ 
fome Eafter or Michaelmas term, by a jury returned from 
the county, wherein the caufe' of action arifes ; but with this 
provilo, nifi prius jufiitiarii ad affifas capiendas venerint 5 unlefs ~ 
before the day prefixed the judges of affife come into the coun- 
ty in queftion. This they are fure to do in the vacations pre- 
ceding each Eafter and Michaelmas term, and there difpofe- 
of the caufe; which faves much expenfe and trouble, both 
to the parties, the jury, and the witnefles. 

‘THEsE are the feveral courts of common law and equity, 
which are of public and general jurifdiGtion throughout the 
kingdom, And, upon the whole, we cannot but admire the 
wide oeconomy and admirable provifion of our anceftors, in 
fettling the diftribution of juftice in a method fo well calcu- 
lated for cheapnefs, expedition, and eafe. By the conftitu- 
tion which they eftablifhed, all trivial debts, and injuries of 
fmall confequence, were to be recovered or redreffed in every 
man’s own county, hundred, or perhaps parifh. Pleas of 
frechold, and mere important difputes of property, were ad~ 


n Salk. 454. ! 
journed 
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journed to the king’s court of common pleas, which was fixed 
‘in one place for the benefit of the whole kingdom. | Crimes 
-and mifdemefnors were to be examined in a court by them- 
felves ; and matters of the revenue in another diftin€ jurif 
diction. Now indeed, for the eafe of the fubject and greater 
difpatch of caufes, methods have been found to open all the 
. three fuperior courts for the redrefs of private wrongs; which 
‘have remedied many inconveniences, and yet preferved the 
forms and boundaries handed down to us from high antiquity. 
If facts are difputed, they are fent down to be tried in the 
country by the neighbours; but the law, arifing upon thofe 
faéts, is devanined by the judges above: and, if they are 
-miftaken-in point of law, there remain in both cats two fuc- 
-ceffive courts of appeal, to rectify fuch their miftakes. If the 
rigour of general rules does in any cafe bear hard upon indi- 
viduals, courts of ,equity are open to fupply the defects, but 
‘not fap the fundamentals, of the law. Laftly, there prefides 
over all one great court of appeal, which is the laft refort in 
matters both of law and equity; and which will therefore 
take care to preferve an uniformity and equilibrium among all 
the inferior jurifdictions: a court com pofed of prelates feleéted 
for their piety, ‘and of nobles advanced to that honour for 
their perfonal merit, or deriving both honour and merit from 
an illuftrious train of anceftors ; who are formed by their 
education, imterefted by their property, and bound upon their 
, confcience and honour, to be fkilled in the laws of their 
country. This is a faithful fketch of the Englifh juridical 
conftitution, as defigned by the mafterly hands of our fore- 
fathers. Of which the great original lines are ftill ftrong 
and vifible ; and, if any of it’s minuter ftrokes are by the 
ength of time at all obfcured or decayed, they may ftill be 
widi eafe reftored to their priftine vigour: and that not fo 
‘much by fanciful alterations and wit experiments (fo fre- 
quent in this fertile age) as by clofely adhering to the wifdom 
of the antient plan, concerted by Alfred and perfected by 
Edward I ; and by attending to the fpirit, without neglect- 
-ing the forms, of their excellent and-venerable inftitutions.: 
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CHAPTER THE FIFTH. 


Or COURTS ECCLESIASTICAL, MILI- 
TARY, anp MARITIME. 


pESID ES the feveral courts, which were treated of in 
the preceding chapter, and in which all injuries are re- 
drefled, that fall under the cognizance of the common law 
of England, or that fpirit of equity which ought to be it’s 
conftant attendant, there ftill remain fome other courts of 
a jurifdi€tion equally public and general : -which take cogni- ` 
zance of other fpecies of injuries, of an ecclefiaftical, mili- 
tary, and maritime nature; and therefore are properly diftin- 
guifhed by the title of ecclefiaftical courts, courts military, » 
and courts maritime. 


I. Berore I defcend to confider particular ecclefiaftical 
courts, I muft firft of all in general premife, that in the time 
of our Saxon anceftors there was no fort of diftinétion be- 
tween the lay and the ecclefiaftical jurifdiction : the county 
court was as much a fpiritual as a temporal tribunal: the 
rights of the church were afcertained and aflerted at the fame 
time and by the fame judges as the rights of the laity. For 
this purpofe the bifhop of the diocefe, and the alderman, or 
in his abfence the fheriff of the county, ufed to fit together 
in the county court, and had there the cognizance of all 
caufes as well ecclefiaftical as civil: a fuperior difference be- 
ing paid to the bifhop’s opinion in fpiritual matters, and to: 
that of the lay judges in temporal *. ‘This union of power: 
was very advantageous to them both: the prefence of the. 


a Celeberrima buic conventui epifcopus jura divina, alter bumara populum edcceto, 
et aldermannus interfunto ; quorum alter LL, Eadgar.¢. §. $ 
bithop 
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bifhop added weight and reverence to the fheriff’s proceed- 


- ings; and the authority of the fheriff was equally ufeful to 


the bifhop, by enforcing obedience to his decrees in fuch re- 
fractory offenders, as would otherwife have defpifed the 
thunder of mere ecclefiaftical cenfures. 


Bur fo moderate and rational a plan was wholly. incon- 
fiftent with thofe views of ambition, that were then forming 
by the court of Rome. It foon became an eftablifhed maxim 
in the papal fyftem of policy, that all ecclefiaftical perfons 

and all ecelefiaftical caufes fhould be folely and intirely fub- 
yect to ecclefiaftical jurifdiction only: which jurifdiction was 
fuppofed to be lodged in the firft place and immediately in 
the pope, by divine indefeafible right and inveftiture from 
Chrift himfelf; and derived from the pope to all inferior tri-. 
bunals, Hence the canon law lays it down as a rule, that 
“¢ facerdotes a regibus honsrandi funt, non judicandi’ ;” and 
places an emphatical reliance on a fabulous tale which it tells 
of the emperor Conftantine : that when fome petitions were 
brought to him, imploring the aid of his authority againft 
certain of his bifhops, accufed of oppreffion and injuftice, 
he caufed (fays the holy canon) the petitions to be burnt in 
their prefence, difmiffing them with this valediGion ; ¢¢ ite, 
<c et inter vos caufas, VE sfiras di difcutite, quia dignum non eft ut nas 
& judicemus Deos*.” 


Ir was not however till after the Norman conqueft, that 
this doctrine was reccived in England; when William I, 
(whofe title was warmly efpoufed by the monafteries which 
he liberally endowed, and by the foreign clergy, whom he 
brought over in fhoals from France and Italy and planted in . 
the beft preferments of the Englifh church,) was at length 
prevailed upon to eftablith this fatal encroachment, and fe- 
parate the ecclefiaftical court from the civil: whether actu- 
ated by principles of bigotry, or by thofe of a more refined 
policy, in order to difcountenance the laws of king Edward ', 
abounding with the fpirit of Saxon liberty, is not altogether 


b Decret, part. 2, cauf. 11. ga... 4%, © Ibid, i 
certain. 
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certain. But the latter, if not the caule, was. undoubtedty 
tl confequence, of this feparation: for the Saxon laws were 
foon overborne by the Norman jufticiaries, when the county 
court fell into difregard by the bifhop’s withdrawing his pre- 
fence, in obedience to the charter of the conqueror’; which 
prohibited any fpiritual caufe from being tried in the fecular 
courts, and commanded the. fuitors to appear before the 


bifhop only, whofe decifions were directed to conform to the 
canon law °. 


Kine Henry the fir, at his acceffion, among other refto- 
rations of the laws of king Edward the confeflor, revived this 
of the union of the civil and ecclefiaftical courts f. © Which. 
was, according to fir Edward Coke £, after the great heat of 
the conqueft was paft, only a rlimine of the antient law 
of England. ‘This however was ill relifhed by the popifl 
clergy, who, under the guidance of that arrogant prelate 
archbifhop Anfelm, very early difapproved of a meafure that 
put them on a level with the profane laity, and fubjected fpi- 
ritual men and caufes to the infpection of the fecular magif- 
trates: and therefore in their fynod at Weftminfter, 3 Hen, I, 
they ordained that no bifhop fhould attend the difcuffion. of 
temporal caufes®; which foon diffolved this newly effected 
union. And when, upon the death of king Henry the firit, 


eant ad comitatus et bundreda, ficut fece- 
rint tempore regis Edwardi. (Cart. 


d Hale, Hift, C, L. 102. Selden. My 
Eadm. p. 6. 1,24. 4 Inft. 259. Wilk. 


LL. Angl. Sax. 292. 

e Nullus epifcopus vel archidiaconus de 
legibus epifcopalibus amplius in bundret 
placita teneant, nec caufam quae ad regimen 
animarum pertinet ad judicium fecularium 
hominum adducant : fed quicungue fecun- 
dùm epifcopales leges, de quacunque caufa 
wel culpa interpellatus fucrit, ad locum, 
quem ad boc ‘tpifeopus elegerit et nemina- 
verit, veniat; ibique de caufa fua refpsn- 
deat; et non fecundum bundret, fed fecun- 
dum cangnes et epifcopales leges, rectum Deo 
et  epifeopo fro faciat, 


£. Volo et praecipio, ut omnes 5 de comitatu 


Hen. I. in Spalni cod, vet. legum, 305.) 
And what is here ob{curely hinted ar, is 
fully explained by his code of laws extant 
in the red beok of the exchequer, though 
in general but of doubtful authority. 
cap, 8. Generalia comitatuum placita certis. 
locis et vicious teneantur, Interfint autem 
epifcopt, comites, &c 3 et agantur prime 
debita verae chrifianitatis jura, fecunds 
regis. placita, pofiremo caufae frgulorum 
dignis fatisfaGionibus expleantur. 

g 2 Inkie.7o. 

h Ne epifcopi l placitarune 
ff cium Jufeipiant.”” Spel. Cod. 301. 
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the ufurper Stephen was brought in and fupported by the 
‘clergy, we find one article of the oath which they impofed 
upon him was, that ecclefiaftical perfons and ecclefiaftical 
caufes fhould be fubject only to the bifhop’s jurifdi€tion \- 
And as it was about that time that the conteft and emulation 
began between the laws of England and thofe of Rome *; 
the temporal courts adhering to the former, and the fpiritual 
_ adopting the latter as their rule of proceeding, this widened 
the breach between them, and madea coalition afterwards 
impracticable; which probably would elfe have been effected 
at the general reformation of the church. 


In briefly recounting the various fpecies ofpecclefiaftical 
courts, or, as they are often ftiled, courts chriftian, (curiae 
_ ghriftianitatis) I fhall begin with the loweft, and fo afcend 
gradually to the fupreme court of appeal ', ` 


1. THE archdeacon’s court is the moft inferior court in the 
whole ecclefiaftical polity. It is held in the archdeacon’s ab- 
fence before a judge appointed by himfelf, and called his ofi- 
cial; and it’s jurifdi€tion is fometimes in concurrence with, 
Rondel i in exclufion of, the bifhop’s court of the diocefe. 
From hence however by ftatute 24 Hen. VIII. c. 12. there 
lies an appeal to that of the bifhop. 

q 

2. THE confiflory court of every diocefan bifhop is held in 
their feveral cathedrals, for the trial of all ecclefiaftical caufes 
arifing within their refpective diocefes. .The bifhop’s chan- 
cellor, or his commiffary, is the judge; and from his fen- 
tence there lies an appeal, by virtue of the fame ftatute, to 
the archbifhop of each province refpectively. 


3. THe court of arches is a court of appeal, belonging to 
the archbifhop of each province ; whereof the judge is called 


i Ibid. 310.  . aclcfiaftical law, Wood's inflitute of 
k Sce vol. I. introd. §. 1. the commen law, and Oughton’s ords 
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the dean of the arches; becaufe he antiently held his court in 
the church of St Mary le bow (fanéta Maria de arcubus) 
though all the principal fpiritual courtsyare now holden at 
dogtors’ commons. His proper jurifdiction is only over the 
thirteen peculiar parifhes belonging to the archbifhop in Lon- 
don; but the office of dean of the arches having been for a 
ide time united with that of the archbifhop’s principal offi- 
cial, he now, in right of the laft mentioned office, receives . 
and determines appeals from the fentences of all inferior ec- 
clefiaftical courts within the province. And from him there 
lies an appeal to the king in chancery (that is, to a court’ of 
delegates appointed under the king’s great feal) by ftatute 
25 Hen. VIII. c. 19. as fupreme head of the Englifh church, 
in the place of the bifhop of Rome, who formerly exercifed 
this jurifdiction ; which circumftance alone will furnifh the 
reafon why the popifh clergy were fo anxious to feparate the 
fpiritual court from the temporal. 


4. THE court of peculiars is a branch of and annexed to 
the court of arches. It has ajurifdiction over all thofe parifhes 
difperfed through the province of Canterbury in the midft of 
other diocefes, which are exempt from the ordinary’s jurif- 
diction, and fubject to the metropolitan only. All ecclefi- 
aftical caufes, arifing within thefe peculiar or exempt jurif- 
dictions, are, originally, cognizable by this court ; from 
which an appeal lay formerly to the pope, but now by the 
ftatute 25 Hen. VIII. c. 19. to the king in chancery. 


5. THE prerogative court is eftablifhed for the trial of all 
teftamentary caufes, where the deceafed hath left bona nota- 
bilia within two different diocefes. In which cafe the pro- 
bate of wills belongs, as we have formerly feen™, to the 
archbifhop of the province, by way of fpecial prerogative. _ 
And all caufes relating to the wills, adminiftrations, or lega- 
cies of fuch perfons are, originally, cognizable herein, be- 
fore a judge appointed by the arch-bifhop, called the judge 
of the prerogative court ; from whom an appeal lies by 


"am Book IF; ch. 32, 
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ftatute 25 Hen. VIII. c. 19. to the king in chancery, inftead 
of the pope as formerly. 


I pass by fuch ecclefiaftical courts, as have only what is 
called a voluntary and not a contentious, jurifdiction ; which 
are merely concerned in doing or felling what no one oppofes, 
and which keep an open office for that purpofe, (as granting 
difpenfations, licences, faculties, and other remnants of the 
papal extortions) but do not concern themfelves with admi- 
niftring redrefs to any injury : and fhall proceed to 


6. THE,great court of appeal in all ecclefiaftical caufes, 
viz. the court of delegates, judices delegati, appointed by the 
king’s commiffion under his great feal, and iffuing out of 
chancery, to reprefent his royal perfon, and hear all appeals 
to him made by virtue of the before-mentioned flatute of 
Henry VIII. ‘This ‘commifficn is ufually filled with lords 
{piritual and temporal, judges of the courts at Weftminfter, 
and doctors of the civil law. Appeals to Rome were always 
Jooked upon by the Englifh nation, even in the times of 
popery, with an evil eye; as being contrary to the liberty of 
the fubject, the honour of the crown, and the independence 
of the whole realm ; and were firft introduced in very tur- 
bulent times in the fixteenth year of king Stephen (4. D. 
1151.) at the fame period (fir Henry Spelman obfervés) that 
the civil and canon laws were firft imported into England”. 
But, in a few years after, to obviate this growing practice, 
the conftitutions made at Clarendon, 11 Hen. IJ. on account 
of the difturbances raifed by arch-bifhop Becket and other 
zealots of the holy fee, exprefsly declare °, that appeals in 
caufes ecclefiaftical ought to lie, from the arch-deacon to the 
diocefan ; from the diocefan to the arch-bifhop of the pro- 
vince; aid from the arch-bifhop to the king; and are not to. 
proceed any farther without fpecial Mehes from the crown. 
But the unhappy advantage that was given in the reigns of 
king John, and his fon Henry the third, to'the encroaching 
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power of the pope, who was ever vigilant to improve all op- | 
portunities of extending his jurifdiction hither, at length ri- 
vetted the cuftom of appealing to Rome in caufes ecclefiaftical 
fo firongly, that it never could be thoroughly broken off, till 
the grand rupture happened in the reign of Henry the eighth 
when all the jurifdiction ufurped by the pope in matters ec- 
clefiaftical was reftored to the crown, to which it originally 
belonged :. fo that the ftatute 25 Hen. VIII, was but declara- 
tory of the antient.law of the realm P. But in cafe the king 
himfelf be party in any of thefe fuits, the appeal does not 
then lje to him in chancery, which would be abfurd; but, 
by the ftatute 24 Hen. VIII. c. 12. to all the bifhops of the 
realm, affembled in the upper houfe of convocation. 


7. A COMMISSION of review is a commiffion fometimes 
granted, in extraordinary cafes, to revife the fentence of the 
court of delegates; when it is apprehended they have been 
led into a material error. This commiffion the king may 
grant, although the ftatutes 24 & 25 Hen. VIII. before cited 
declare the fenter of the delegates definitive: becaufe the 
pope as fupreme head by the canon law ufed to grant fuch 
commiffion of review; and fuch authority, as the pope here- 
tofore exerted, is now annexed to the crown ? by ftatutes 
26 Hen. VIII. c. 1. and 1 Eliz. c. 1. But it is not matter 
of right, which the fubject’may demand ex debito ju/titiae ; 
but merely a matter of favour, and which therefore is often 
denied. 


THESE are now the principal courts of ecclefiaftical jurif- 
diction ; none of which are allowed to be courts of record : 
no more than was another much more formidable jurifdiction, 
but now defervedly annihilated, wz. the court of the king’s 
high commiffion in caufes ecclefiaftical. This court was erect 
ed and united to the regal power" by virtue of the ftatute 
1 Eliz. c. 1. inftead of a larger juri{diétion which had before 
been exercifed under the pope’s authority. It was intended 
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to vindicate the dignity and peace of the church, by reform- 
ing, ordering, and correcting the ecclefiaftical ftate and per- 
fons, and all manner of errors, herefies, fchifms, abufes, 
offences, contempts, and enormities. Under the fhelter of 
which very general words, means were found in that and the 
two fucceeding reigns, to veft in the high commiffioners ex- 
traordinary and almoft- defpotic powers, of fining and im- 
prifoning ; which they exerted much beyond the degree of 
the offence itfelf, and frequently over offences by no means 
of fpiritual cognizance. For thefe reafons this court was 
juftly abolifhed by ftatute 16 Car. I. c. 11. And the weak 
and illegal attempt that was made to revive it, during the 
reign of king James the fecond, ferved only to haften that 
infatuated prince’s ruin. À 


I. Next, asto the courts military. The only court of 
this kind known to, and eftablifhed by, the permanent laws 
- of the land, is the court of chivalry, formerly held before the 
lord high conftable and earl marfhal of England jointly ; but 
fince the attainder of Stafford duke of Buckingham under 
Henry VIII, and the confequent extinguifhment of the office 
of lord high conftable, it hath ufually with refpeét to civil 
matters been held before the ear] marfhal only*. This court 
by ftatute 13 Ric. II. c. 2. hath cognizance of contraéts and 
other matters touching deeds of arms and war, as well out of 
‘the realm as within it. And from it’s fentences an appeal 
lies immediately to the king in perfon'. ‘This court was in 
great reputation in the times of pure chivalry, and afterwards 
during our connexions with the continent, by the territories 
which our princes held in France: but is now grown almoft 
entirely out of ufe, on account of the feebienefs of it’s jurif- 
diction, and want of power to enforce it’s judgments; as it 
can neither fine nor imprifon, not being a court of record ". 


HI. THE maritime courts, or fuch as have power and ju- 
rifdiction to determine all maritime injuries, arifing upon the 
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feas, or in parts out of the reach of the common law, are 
only the court of admiralty, and it’s courts of appeal. The 
court of admiralty is held before the lord high admiral of 
England, or his deputy, who is called the judge of the court. 
According to fir Henry Spelman”, and Lambard*, it was 
firft of all erected by king Edward the third. It’s proceedings 
are according to the method of the civil law, like thofe of 
the ecclefiaftical courts; upon which account it is ufually 
held at the fame place with the fuperior ecclefiaftical courts, 
at doctors’ commons in London. It is no court of record, 
any more than the fpiritual courts. From the-fentences of 
the admiralty judge an appeal always lay, in ordinary courfe, 
to the king in chancery, as may be collected from ftatute 
25 Hen. VIII. c. 19. which direéts the appeal from the arch- 
bifhop’s courts to be determined by perfons named in the 
king’s commiffion, ‘‘ like as in cafe of appeal from the admi- 
‘* ral-court.” But this is alfo exprefsly declared by ftatute 
8 Eliz. c. 5. which enaéts, that upon appeal made to the 
chancery, the fentence definitive of the delegates appointed 
by commiffion fhall be final. 


APPEALS from the vice-admiralty courts in America, and 
our other plantations and fettlements, may be brought before 
the courts of admiralty in England, as being a branch of the 
admiral’s jurifdiction, though they may alfo be brought be- 
fore the king in council. But in cafe of prize veflels, taken 
in time of war, in any part of the world, and condemned in 
any courts of admiralty or vice-admiralty as lawful prize, the 
appeal lies to certain commiffioners of appeals confifting ` 
chiefly of the privy council, and not to judges delegates. 
And this by virtue of divers treaties. with foreign nations ; by 
which particular courts are eitablifhed in all the maritime 
countries of Europe for the decifion of this queftion, whether 
lawful prize or not: for this being a queftion between fub- 
jects of different ftates, it belongs entirely to the law of na- 
tions, and not to the municipal laws of either country, to 
determine it. ‘The original court, to which this queftion is 
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permitted in England, is the court of admiralty ; and the 
court of appeal is in effect the king’s privy council, the 
. members of which are, in confequence of treaties, com- 
miffioned under the great feal for this purpofe. In 1748, for 
the more fpeedy determination of appeals, the judges of the 
courts of Weftminfter-hall, though not privy counfellors, 
were added to the commiffion then in being. But doubts 
being conceived concerning the validity of that commiffion, 
on account of fuch addition,’ the fame was confirmed by 
ftatute 22 Geo. II. c. 3. with a provifo, that no fentence 
given under it fhould be valid, unlefs a majority of the com- 
miffioners prefent were actually privy counfellors. But this 
did not, I apprehend, extend to any future commiffions : 
and fuch an addition became indeed wholly unneceflary in 
the courfe of the war which commenced in 1756; fince, 
during the whole of that war, the commiflion of appeals was 
regularly attended and all it’s decifions conducted by a judge, 
whofe mafterly acquaintance with the law of nations was 
known and revered by every {tate in Europe’. 


Y See the fentiments of the prefident Bruffian majefiy’s Expoftion des motifs, 
Montefquieu, and M. Vattel (a fubjet &e. A. D. 1753. (Montefquicu’s letters. 
of the king of Pruffia) on the anfwer § Mar. 1753. Vattel’S drcit de “gens. 
tranfmitted by the English court to his Z, 2, ¢. 7. §. 84.) 
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2 A 
CHAPTER THE SIXTH. 


r 


Or: COURTS or A SPECIAL 
JURISDICTION. 


N the two preceding chapters we have confidered, the fe- 
veral courts, whofe jurifdiGtion is public and general ; 
and which are fo contrived that fome or other of them may 
adminifter redrefs to every poffible injury that can arife in the 
kingdom at large. There yet remain certain others, whofe 
jurifdiction is private and fpecial, confined to particular {pots, 
or inftituted only to redrefs particular injuries. “Thefe are 


I. THe foreft courts, inftituted for the government of the 
king’s forefts in different parts of the kingdom, and for the 
punifhment of all injuries done to the king’s deer or venijon, 
to the vert or greenfwerd, and to the covert in which fuch 
deer are lodged. .Thefe are the courts of attachments, of re- 
gard, of fweinmote, and of juftice-feat. The court of attach- 
ments, wood-mote, or forty days court, is to be held before 
the verderors of the foreft once in every forty days*; andis 
inftituted to enquire into all offenders againtt vert and veni- 
fon®: who may be attached by their bodies, „if taken with 
the mainour (or mainoeuvre, a manu) that is, in the very a@ 
of killing venifon ordtealing wood, or preparing fo to do, 
or by fre h and immediate purfuit after the act is done‘; elfe 
they muft be attached by their goods. And in this forty days 
court the forefters or keepers are to bring in their attach- 
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ments, or prefentments de viridi et venatione; and the ver- 
derors are to receive the fame, and to enroll them, and to 
certify them under their feals to the court of juftice-feat, or 
fweinmote è: for this court can only enquire of, but not 
convict offenders. 2. The court of regard, or furvey of dogs, 
isto be holden every third year for the lawing or expeditation 
of maftiffs, which is done by cutting off the claws of the 
forefeet, to prevent them from running’ after deere. No other 
dogs but maftiffs are to be thus lawed or expeditated, for 
none other were permitted to be kept within the precinéts of 
the foreft ; it being fuppofed that the keeping of thefe, and 
thefe only, was neceflary, for the defence of a man’s houfef. 
3. The court of /weinmote is to be holden before the verderors, 
-as judges, by the fteward of the fweinmote thrice in every 
year £, the {weins or freeholders within the foret compofing 
the jury. The principal jurifdiction of this court is, firft, to 
enquire into the oppreffions and grievances committed by the 
officers of the foreft; ‘* de fuper-oneratione foreflariorum, et 
<c aliorum miniftrorum forefiae ; et de eorum oppreffionibus populo 
<< regis illatis:% and, fecondly, to receive and try prefent- 
ments certified from the court of attachments againft offences 
in vert and venifon *. And this court may not only enquire, 
but convict alfo, which conviction fhall. be certified to the 
court of juftice-feat under the feals of the jury ; for this court 
cannot proceed to judgment!. But the principal court is, 
4. The court of ju/tice-feat, which is held before the chief 
juftice in eyre, or chief itinerant judge, capitalis ju/ftitiarius 
in itinere, or his deputy ; to hear and determine all trefpafles 
within the foreft, and all claims of franchifes, liberties, and 
privileges, and all pleas and caufes whatfoever therein 
arifing *. It may alfo proceed to try prefentments in the 
inferior courts of the forefts, and to give judgment upon 
conviction of the fweinmote. And the chief juftice may 
therefore after prefentment made or indictment found, but 
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not before}, iffue his warrant to the officers of the foreft to 
apprehend the offenders. It may be held every third year ; 
and forty days notice ought to be given of it’s fitting. This 
court may fine and imprifon for offences within the foreft ”, 
it being a court of record: and therefore a writ of error lies 
from hence to the court of king’s bench, to rectify and re- 
drefs any mal-adminiftrations of juftice"; or the chief juftice 
in eyre may adjourn-any matter of law into the court of 
King’s bench®, ‘Thefe juftices in eyre were inftituted by 
king Henry II, Z. D. 1184°; and their courts were for- 
merly very regularly held: but the laft court of juftice feat 
of any note was that holden in the reign of Charles I, before 
the earl of Holland; the rigorous proceedings at which’ are 
reported by fir William Jones. After the reftoration another 
was held, pro forma only, before the earl of Oxford4; but 
fince the aera of the revolution in 1688, the foreft laws have 
fallen into total difufe, to the great advantage of the fubject. 


II. A seconp fpecies of private courts, is that of commif- 
fioners of fewers. This is a temporary tribunal, erected by 


virtue of a commiffion under the great feal; which formerly” 


ufed to be granted pro re nata at the pleafure of the crown’, 
but now at the difcretion and nomination of the lord chan- 
cellor, lord treafurer, and chief juftices, purfuant to the 
ftatute 23 Hen. VIII. c. 5. Their jurifdiction is to overlook 
the repairs of fea banks and fea walls; and the cleanfing of 
rivers, public ftreams, ditches and other conduits, whereby 
any waters are carried off : and is confined to fuch county or 
particular diftri& as the commiffion fhall exprefsly name. 
The commiffioners are a court of record, and may fine and 
imprifon for contempts*; and in the execution of their duty 
may proceed by jury, or upon their own view, and may 
take order for the removal of any annoyances, or the fafe- 
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guard and confervation of the fewers within their commif- 
fion, either according to the laws and cuftoms of Romney- 
marth ', or otherwife at their own difcretion. They may 
alfo afiefs fuch rates, or fcots, upon the owners of lands 
within their diftrict, as they fhall judge neceffary : and, if 
any perfon refufes to pay them, the commiflioners may levy 
the fame by diftrefs of his goods and chattels; or they may, 
by ftatute 23 Hen. VIII. c. 5. fell his freehold lands (and 
by the 7.Ann. c. 10. his copyhold alfo) in order to pay fuch 
{cots or afiefiments. But their condué is under the control 
of the court of king’s bench, which will prevent or punifh 
any illegal or tyrannical proceedings". And yet in the reign 
of king James I, (8 Nov. 1616.). the privy council took 
upon cham to order, that no action or complaint fhould be 
profecuted againft the, commifioners, unlefs before that 
. board; and committed feveral to prifon who had brought 
fuch actions at common law, till they fhould releafe the fame: 
and one of the reafons for difcharging fir Edward Coke from 
his office of lord chicf juftice was for countenancing thofe 
legal proceedings ”. v. The pretence for which arbitrary mea- 
fures was no other than the tyrant’s plea “, of the meceffity of 
unlimited powers in works of evident utility to the public, 
«c the fupreme reafon above all fealonss which is the falvation 
«< of the king’s lands and people.” But now it is clearly held, 

that this ri well as all other inferior jurifdictions) is fubject 


to the difcretionary ceercion of his majefty’s court or king’s 
bench *. 


Ill. THE court of policies of affurance, when fubfifting, is 
erected in purfuance of the ftatute 43 Eliz. c. 12 which re- 
cites the immemorial ufage of policies of aflurance, *“* by 
< means whereof it cometh to pafs, upon the lofs or perifhing 


t Romney-marfh in the county of in England may receive light and direc- 
Kent, a tract containing 24000 cres, tion. (4 Inft. 276.) 
is governed by certain antient and equi- u Cro, Jac. 336. 
table laws of fewers, compofed by Hen- ` v Moor. 325, 826. See pag. 54. 
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reign of king Henry the third; from x x Ventr, 66, Salk, 146, 
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“ of any fhip, there followeth not the undoing of any man, 
“< but the lofs lighteth rather eafily upon many than heavy 
< upon few, and rather upon them that adventure not, than 
c upon thofe that do adventure’: whereby all merchants, 
‘*-efpecially thofe of the younger fort, are allured to venture 
s more willingly and more freely : and that heretofore fuch 
<< affurers had ufed to ftand fo juftly and precifely upon their 
«< credits, as few or no controverfies had arifen thereupon ; 
“and if any had grown, the fame had from time to time 
“< been ended and ordered by certain grave and difcreet mer- 
** chants appointed by the lord mayor of the city of London ; 
“ as men by reafon of their experience fitteft to underftand - 
“< and {peedily decide thofe caufes:” but that of late years 


divers perfons had withdrawn themfelves from that courfe -> 


of arbitration, and had driven the affured to bring feparate 
actions at law againft each aflurer: it therefore enables the 
Jord chancellor yearly to grant a ftanding commiffion to the 
judge of the admiralty, the recorder of London, two doétors 
of the civil law, two common lawyers, and eight merchants ; 
any three of which, one being a civilian or a barrifter, are 
thereby and by the ftatute 13 & 14 Car, II. c. 23. empowered 
to determine in a fummary way all caufes concerning policies 
of aflurance in London, with an appeal (by-way of bill) to 
the court of chancery. But the jurifdiction being fomewhat 
defective, as extending only to London, and to no other 
alten wees but thofe on merchandize Y, and to fuits brought 
by the affured only and not by the ‘aes 2, no fuch com- 
miffion has of late years iffued : but infurance caufes are now 
ufually determined by the verdiét of a jury of merchants, and 
the opinion of the judges in cafe of any legal doubts; where- 
by the decifion is more {peedy, fatisfatory, and final : though 
it is to be wifhed, that fome of the parliamentary powers in- 
vefted in thefe commiffioners, efpecially for the examination 
of witnefles, cither beyond the feas or fpeedily going out of 
the kingdom’, could at prefent be adopted by the courts of 
Weftminfer-hall, without requiring the confent of parties. 


y Styl, 166. 2 Stat. 13 & 14 Car. II, c. 22. §. 3 
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IV. THE court of the marfhalfea, and the palace court at 
Weftminfter, though two diftinét courts, are frequently 
confounded together. The former was originally holden 
before the fteward and marfhal of the king’s houfe, and was 
inftituted to adminifter juftice between the king’s domettic 
fervants, that they might not be drawn into other courts, 
and thereby the king lofe their fervice®. It was formerly 
held in, though not a part of, the aula regis“; and, when 
-that was fubdivided, remained a diftin& jurifdiGtion : hold- 
ing plea of all trefpaffes committed within the verge of the 
court, where only one of the parties is in the king’s domeftic 
Piya (in which cafe the inqueft fhall be taken by a jury of 
the country) and of all debts, contraéts and covenants, where 
both of the contra€ting parties belong to the royal houfhold; 
-and then the inqueft fhall be compofed of men of the houf- 
hold only% By the ftatute of 13 Ric. II. ft. 1.¢. 3. (in af- 
firmance of the common law €) the verge of the court in this 
_re{pect extends for twelve miles round the king’s place of re- 
fidence. And, as this tribunal was never fubje@ to the ju- 
rifdiétion of the chief jufticiary, no writ of error lay from it 
(though a court of record) to the king’s bench, but only to 
parliament®, till the ftatutes of 5 Edw. III. c. 2. and 10 Edw. 
HI. ft. 2. c. 3. which allowed fuch writ of error before the 
king in his place. But this court being ambulatory, and 
obliged to follow the king in all his progreffes, fo that by the 
removal of the houfhold, aétions were frequently difconti- 
nued*, and doubts having arifen as to the extent of it’s jurif- 
dition Í, king Charles I in the fixth year of his reign by his 
letters patent ereéled a new court of record, called the curia 
palatii or palace court, to be held before the fteward of the 
houfhold and knight marfhal, and the {teward of the court, 


b 1 Bulftr, 211. to the diftance of three miles, three fuz- 
EPer rci. longs, three acres, nine feet, nine 
d Artic. fup. cart, 28 Edw, I. c, 3. palms, and nine barley corns ; as ap- 
Stat. 5 Edw. JII, c. 2. 10 Edw, HI. pears froma fragment of the textus Rof- 
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or his deputy; with jurifdiction to hold plea of all manner 
of perfonal actions whatfoever, which fhall arife between any 
parties within twelve miles of his majefty’s palace at White- 
hall =. The court is now held once a week, together with 
the antient court of marfhalfea, in the borough of South- 
wark: and a writ of error lies from thence to the court of 
king’s bench. But if the caufe is of any confiderable con- 
fequence, it'is ufually removed on it’s firft commencement, 
together with the cuftody of the defendant, either into the 
king’s bench or common pleas by a writ of habeas corpus cum 
caufa : and the inferior bufinefs of the court hath of late years 
been much reduced, by the new courts of confcience erected 
in the environs of London; in confideration of which the 
four counfel belonging to thefe courts had falaries granted 
them for their lives by the ftatute 23 Geo. II. c. 27. 


V. A FIFTH fpecies of private courts of a limited, though 
extenfive, jurifdiGtion are thofe of the principality of Wales; 
which upon it’s thorough reduction, and the fettling of it’s 
polity in the reign of Henry the eighth !,, were ereted all 
over the country ; principally by the ftatute 34 & 35 Hen. 
VIII. c. 26. though much had before been done, and the 
way prepared by the ftatute of Wales, 12 Edw. I. and other 
ftatutes. By the ftatute of Henry the eighth before-mentioned, 
courts-baron, hundred, and county courts are there efta- 
blifhed as in England. A feffion is alfo to be held twice in 
every year in each county, by judges ™ appointed by the king, 
to be called the great feflions of the feveral counties in Wales : 
in which all pleas of real and perfonal actions fhall be held, 
with the fame form of procefs and in asamplea manner as in 
the court of common pleas at Weftminfter": and writs of error 
fhall lie from judgments therein (it being a court of record ) 
to the court of king’s bench at Weftminfter. But the ordi- 
nary original writs or procefs of the king’s courts at Weft- 
minfter do not run into the principality of Wales°; though 


k 1 Sid. 180. Salk 439. j practice of thefe courts.-fat. 5 Eliz. c. 
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procefs of execution does? :. as do alfo all prerogative writs, 
as writs of certiorari, quo minus, mandamus, and the like 4. 
And even in caufes between fubject and fubject, to prevent 
injuftice through family factions and prejudices, it is held 
lawful (in caufes of freehold at leaft, if not in all others) to 
bring an action in the Englifh courts, and try the fame in 
the next Englifh county adjoining to that part of Wales 
where the caufe arifes'. But, on the other hand, to prevent 
trifling and frivolous fuits, it is enacted by ftatute 13 Geo. 
Ill. c. 51. that in perfonal a€tions, tried in any Englifh 
county, where the caufe of action arofe, and the defendant 
refides in Wales, if the plaintiff fhall not recover a verdict 
for ten pounds, he fhall be nonfuited and pay the defendant’s 
cofts, unlefs it be certified by the judge that the freehold or 
title came principally in queftion, or that the caufe was proper 
to be tried in fuch Englifh county. And if any tranfitory 
action, the caufe whereof arofe and the defendant is refident 
in Wales, fhall be brought in any Englith county, and the 
plaintiff fhall not recover.a verdiét for ten pounds, ‘the 
plaintiff fhall be nonfuited, and fhall pay the defendant’s 
colts, deducting thereout the fum recovered by the verdict. 


VI. THE court of the duchy chamber of Lancafter is ano- 
ther fpecial jurifciction, held before the chancellor of the du- 
chy or his deputy, concerning all matter of equity relating 
to lands ho!den of the king in right of the duchy of Lancaf- 
ter{: which is a thing very diftin@ from the county palatine, 
(which hath alfo it’s feparate chancery, for fealing of writs, 
and the likes) and comprizes much territory which lies at a 
vaft diftance from it; as particularly a very large diftrict fur- 
rounded by the city of Weftminiter. The proceedings in 
this court are the fame as on the equity fide in the courts of 
exchequer and chancery‘; fo that it feens not to be a court 
of record: and indeed it has been holden that thofe courts 
have a concurrent jurifdiction with the duchy court, and may 
take cognizance of the fame caufes¥. 


P 2 Bult, 156. 2” Sound, regs s x Venir. 257. 

Raym. 206. t 4 Init. cox, 
q Cro. Jac. 424. u x.Chan, Rep, 55. Toth. ras. 
t Vangh. 413. Hardr. 66. Hard, 273. d 
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VII.. ANOTHER fpecies.of private courts, which are of a 
limited local jurifdi€tion, and have at the fame time an ex- 
clufive cognizance of pleas, in matters both of law and 
equity’, are thofe which appertain to the counties palatine 
of Chefter, Lancafter, and Durham, and the royal franchife 
of Ely”. In all thefe, as in the principality of Wales, the 
king’s ordinary writs, iffuing under the ‘pare feal out of 
chancery, do not run; that is, they are of no force. For, 
as originally all jura rupli were granted to the lords of thefe 
counties palatine, they had of courfe.the fole adminiftration 
of juftice, by their own judges appointed by themfelves and 
not by the crown. It would therefore be incongruous for the 
king to fend his writ to direct the judge of another’s court in 
what manner to adminifter juftice between the fuitors. But, 
when the privileges of thefe counties palatine and franchifes 
were abridged by ftatute 27 Hen. V IIE. c. 24. itwas alfo ena@- 
ed, that all writs and procefs fhould be made in the king’s 
name, but fhould be ¢e/fe’d or witnefled in the name of the 
owner of the franchife. Wherefore all writs, whereon actions 
are founded, and which have current authority here, muft be 
under the feal of the refpective franchises ; the.two former of 
which are now united to the crown, and the two latter under 
the government of their feveral bifhops. And the judges of 
affife, who fit therein, fit by virtue of a fpecial commiffion from 
the owners of the feveral franchifes, and under thefeal thereof; 
and not by the ufual commiffion under the great feal of En- 
gland. Hither alfo may be referred the courts of the cingue 


ports, or five moft important havens, as they formerly were 


efteemed, in the kingdom ; viz. Dover, Sandwich, Romney, 
Haftings, and Hedie to which Winchelfey and Rye have 
been fince added : which have alfo fimilar franchifes in many 


wrefpects * with the counties palatine, and particularly an ex- 


clufive jurifdidtion (before the mayor and jurats of the ports) 
in which exclufive jurifdiction the king’s ordinary writ does 
not run. A writ of error lies from the mayor and jurats of 
each port to the lord warden of the cingue ports, in his court 
of Shepway; and from the court of Shepway to the king’s 


v 4 Inft. 213.218. Finch,R. 452, * 4 Sid, 166, 
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benchY. And fo too a writ of error lies from all the other 
jurifdictions to the fame fupreme court of judicature*, as an 
enfign of fuperiority referved to the crown at the original 
creation of the franchifes. And all prerogative writs (as thofe 
of habeas corpus, prohibition, certiorari, and mandamus) may 
iffue for the fame reafon to all thefe exempt jurifdictions ê; 
becaufe the privilege, that the king’s writ runs not, muft be 
intended between party and party, for there can be no fuch 
privilege againft the king °. 
j 
VIII. Tue ftannary courts in Devonfhire and Cornwall 
for the adminiftration of juftice among the tinners therein, 
are alfo courts of record, but of the fame private and exclu- 
five nature. They are held before the lord warden and his 
fubftitutes, in virtue of a privilege granted to the workers in 
the tinmines there, to fue and be fued only in their own 
courts, that they may not be drawn from their bufinefs 
which is highly profitable to the public, by attending their 
lawfuits in other courts *, ‘The privileges of the tinners are 
confirmed by a charter, 33 Edw. I. and fully expounded by 
a private ftatute, 50 Edw. III, which? has fince been ex- 
plained by a public act, 16 Car. I. c. 15. What relates to 
our prefent purpofe is only this : that all tinners and labourers 
in and about the ftannaries fhall, during the time of their 
working therein bona fide, be privileged from fuits of other 
courts, and be only impleaded in the ftannary court in all 
“matters, excepting pleas of land, life, and member. No 
writ of error lies from hence to any court in Weftminfter- 
hall ; as was agreed by all the judges® in 4 Jac. I.. But an 
appeal lies from the fteward of the court to the under-warden ; 
and from him to the lord-warden; and thence to the privy 
council of the prince of Wales, as duke of Cornwall f, when 
he hath had livery or inveftiture of the fame. And from 
thence the appeal lies to the king himfelf, in the laft refort *. 


y Jenk. 71. Dywerfyte des courts. t c 4 Init, 232. 
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IX. Tus feveral courts within the city of London !, and 
other cities, boroughs, and corporations throughout the king- 
dom, held by prefcription, charter, or act of parliament, are 
alfo of the fame private and limited fpecies. It would exceed 
the defign and compafs of our prefent enquiries, if I were to 
enter into a particular detail of thefe, and to examine the 
nature and extent of their feveral jurifdictions. It may in 
general be fufficient to fay ; that they arofe originally from 
the favour of the crown to thofe particular diftricts, wherein 
we find them erected, upon the fame principle that hundred- 
courts, and the like, were eftablifhed ; for the convenience 
of the inhabitants, that they may profecute their fuits, and 
receive juftice at home: that, for the moft part, the courts 
at W eftminfter-hall have a concurrent jurifdiction with thefe, 
or elfe a fuper-intendency over themi : and that the proceed- 
ings, in thefe fpecial courts ought to be according to the 
courfe of the common law, unlefs otherwife ordered by par- 
liament ; for though the king may erect new courts, y. he 
cannot alos the eftablifhed courfe of law. 


Bur there is one fpecies of courts, conftituted by act of 
parliament, in the city of London and other trading and 
populous diftricts, which in it’s proceedings fo varies from 
the courfe of the common law, that it may deferve a more- 
particular confideration. J mean the courts of requefts, or 
courts of confcience, for the recovery of fmall debts. The 
firft of thefe was eftablifhed in London, fo early as the reign 
of Henry the eighth, by an act of their common council ; 
which however was certainly infufficient for that purpofe and 
illegal, till confirmed by ftatute 3 Jac. I. c. 15. which has 
fince been explained and amended by ftatute 14 Geo. II. c. 10. 
The conftitution is this : two aldermen, and four commoners, 
fit twice a week to hear all caufes of debt not exceeding the 


i The chief of thofein London arethe king’s commiffion, who ufed to fit in 
feeriffs courts, holden before their fteward the church of St. Martin Je grand. 
or judge ; from which a writ of error (F. N.B. 32.) And from thejudgment , 
lies to the court of buffings, before the of thofe juftices a writ of error lics im- 
mayor, recorder, and fherifis; and mediately to the houfe of lords, 
from thence to juftices appointed by the j Salk. 144, 263, 
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value of forty fhillings; which they examine in a fummary 
way, by the oath of the parties or other witneffes, and make 
{uch order therein as is confonant to equity and good con= 
fcience. The time and expenfe of obtaining this fummary 
redrefs are very inconfiderable, which make it a great benefit 
to trade ; and thereupon divers trading towns and other dif-- 
tri€ts have obtained acts of parliament, for eftablifhing in 
them courts of confcience upon nearly the fame plan as that 
in the city of London. 


THE anxious defire, that has been fhewn to obtain thefe 
feveral acts, proves clearly that the nation in general is truly 
fenfible of the great inconvenience, arifing from the difufe of 
the antient county and hundred-courts ; wherein caufes of 
this fmall value were always formerly decided, with very 
little trouble and expenfe to the parties. But it is to be fear- 
ed, that the general remedy which of late hath been princi- 
pally applied to this inconvenience, (the erecting thefe new 
jurifdiGions) may itfelf be attended in time with very ill 
confequences : as the method of proceeding therein is entirely 
in derogation of the common law ; as their large difcretienary 
powers create a petty tyranny in a fet of ftanding commif- 
fioners ; and as the difufe of the trial by jury may tend to ef- 
trange the minds of the people from that valuable prerogative 
of Englifhmen, which has already been more than fufficiently 
excluded in many inftances. How much rather is it to be 
wifhed, that the proceedings in the county and hundred- 
courts could again be revived, without burthening the free- 
holders with too frequent and tedious attendances ; and at 
the fame time removing the delays that have infenfibly crept 
into their proceedings, and the power that either party have 
of transferring at pleafure their fuits to the courts at Weft- 
minfter! And we may with fatisfa€tion obferve, that this 
experiment has been actually tried, and has fucceeded in the 
populous county of Middlefex; which might ferve as an 
example for others. For by ftatute 23 Geo. II. c. 33. itis 
enacted, 1. That a fpecial county court fhall be held, at 
leaft once a month in every hundred of the county of Middle- 
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fex, by the county clerk. 2. That twelve freeholders of that 
hundred, qualified to ferve on juries, and ftruck by the 
fheriff, fhall be fummoned to appear at fuch court by rotation; 
fo as none fhall be fummoned oftener than once a year. 

3. That in all caufes, not exceeding the value of forty trite 
lings, the county clerk and twelve fhitors fhall proceed in a 
fummary way, examining the parties and witnefies on oath, 

without the forma! oftes antiently ufed ; and íhall haké 
fuch order therein as they fhall judge agreeable to confcience, 
4. That no plaints fhall be removed out of this court, by 
any procefs whatfoever ; but the determination herein fhall 
be final. 5. That if any action be brought in any of the fu- 
perior courts againft a perfon refident in Middlefex, fora 
debt or contract, upon the trial whereof the jury fhall find 
lefs than 40s. damages, the plaintiff {hall recover no cofts, 
but fhall pay the defendant double cofts ; unlefs upon fome 
fpecial circumftances, to be certified by the judge who tried 
it. 6. Laftly, a table of very moderate fees is prefcribed and 
fet down in the act ; which are not to be exceeded upon any 
account whatfoever. This is a plan entirely agreeable to the 
conftitution and genius of the nation: calculated to prevent 
a multitude of vexatious actions in the fuperior courts, and 
at the fame time to give honeft creditors an opportunity of 
recovering fmall fums; which now they are frequently de- 
terred from by the expenfe of a fuit at law: a plan which, in 
fhort, wants only to be generally known, in order to it’s 
univerfal reception. 


X. THERE is yet another fpecies of private courts, which 
I muft not pafs over in filence: wz. the chancellor’s courts 
in the two univerfities of England. Which two learned 
bodies enjoy the fole jurifdiction, in exclufion of the king’s. 
courts, over all civil a€tions and fuits whatfoever, where a 
fcholar or privileged perfon is one of the parties ; excepting 
in fuch cafes where the right of freehold is concerned. And 
thefe by the univerfity charter they are at liberty to try and 
determine, either according to the common law of the land, 
or according to their own local cuftoms, at their difcretion’; 
which has generally led. them to carry on their procefs ina 
F 2 courfe 
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courfe much conformed to the civil law, for reafons fuffi- 
ciently explained in a former volume *. 


` Tuese privileges were granted, that the ftudents might 
not be diftracted from their ftudies by legal procefs from dif- 
tant courts, and other forenfic avocations. And privileges of 
this kind are of very high antiquity, being generally enjoyed 
by all foreign univerfities as well as our own, in confequence 
(I apprehend) of a conftitution of the emperor Frederick, 

A. D. 1158+. But as to England in particular, the oldeft 
charter that I have feen, containing this grant to the univer- 
fity of Oxford was 28 Hen. III. 4. D. 1244. And the fame 
privileges were confirmed and enlarged by almoft every fuc- 
ceeding prince, down to king Henry the eighth; in the 


‘fourteenth year of whofe reign the largeft and moft extenfive 


charter of all was granted. One fimilar to which was after- 
wards granted to Cambridge in the third year of queen Eliza- 
beth. But yet, notwithftanding thefe charters, the privileges 
granted therein, of preceeding in a courfe different from the 
law of the land, were of fo high a nature, that they were 
held to be invalid; for though the king might erect new 
courts, yet he could not alter the courfe of law by his letters 
patent. Therefore in the reign of queen Elizabeth an act of _ 
parliament was obtained ™, confirming al} the charters of the 
two univerfities, and thofe of 14 Hen. VIII. and 3 Eliz. by 
name. Which deed att, as fir Edward Coke entitles it ®, 
eftablifhed this high privilege without any doubt or oppofi- 
tion ° : or, as fir Matthew Hale? very fully exprefles the fenfe 
of the common law and the operation of the act of parlia- 
ment, ‘ although king Henry the eighth, 14 4. R. fut, 
$$ granted to the univerfity a liberal charter, to proceed ac- 
“< cording to the ufe of the univerfity ; viz, by a courfe much 
<< conformed to the civil law; yet that charter had not been 
€c fufficient to have iwersaned fuch proceedings without the 
*¢ help of an act of parliament, And therefore in 13 Eliz» 
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“© an act paffed, whereby that charter was in effect enacted ; 
€c and it is thereby that at this day they have a kind of civil 
«c law procedure, even in matters that are of themfelyes of 
& common law cognizance, where either of the parties is 
€c privileged,” 


Tars privilege, fo far as it relates to civil caufes, is exer- 


` cifed at Oxford in the chancellor’s court ; the judge of which 


is the vice-chancellor, his deputy, or ‘affelfor. From his 
fentence an appeal lies to delegates appointed by the congre- 
gation ; from thence to other delegates of the houfe of con- 
vocation ; and if they all three concur in the fame fentence, 
it is final, at leaft by the ftatutes of the univerfity 4, accord- 
ing to the rule of the civil law ". But, if there be any dif- 
cordance or variation in any of the three fentences, an appeal 
lies in the laft refort to judges delegates appointed by the 
crown under the great feal in chancery. 


I HAVE now gone through the feveral fpecies of private, 
or fpecial courts, of the greateft note in the kingdom, infti- 
tuted for the local redrefs of private wrongs; and muft, in 
the clofe of al], make one general obfervation from fir Ed- 


. ward Coke’: that thefe particular jurifdiCtions, derogating 


from the general jurifdiCtion of the courts of common law, 
are ever taken ftrictly, and cannot be extended farther than 
the exprefs letter of their privileges will moft explicitly 
warrant, 


q Tit. 21. §. 19. s 3 Inf. 548, 
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CHAPTER THE SEVENTH. 


Or rur COGNIZANCE or PRIVATE 
WRONGS, ` 


X%X7£ are now to proceed to the cognizance of private 

wrongs ; that is, to confider in which of the vaft 
yariety of courts, mentioned in the three preceding chapters, 
every poffible injury that can be offered to a man’s perfon or 
property is certain of mecting with redrefs, 


THE authority of the feveral courts of private and {pecial 
jurifdiGtion, or of what wrongs fuch courts have cognizance, 
was neceffarily remarked as thofe refpective tribunals were 
enumerated ; and therefore need not be here again repeated : 
which will confine our prefent inquiry to the cognizance of 
civil injuries in the feyeral courts of public or general jurif- 
diction. And the order, in which I fhall purfue this inqui- 
ry, will be by fhewing; 1. What actions may be brought, 
or what injuries remedied, in the ecclefiaftical courts. 2. What 
in the military. 3. What in the maritime. And 4. What 
in the courts of common law. 


_ AND, with regard to the three firft of thefe particulars, I 
muft beg leave not fo much to confider what hath at any time 
been claimed or pretended to belong to their jurifdiction, by 
the officers and judges of thofe refpeCtive courts; but what 
the common law allows and permits to be fo. For thefe ec- 
centrical tribunals (which are principally guided by the rules 
ef the impesial and canon laws) as they fubfift and are ad- 

. | mitted 
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mitted in England, not by any right of their own °, but upon 
bare fufferance and toleration from the municipal laws, muft 
have recourfe to the laws of that country wherein they are 
thus adopted, to be informed how far their jurifdiction ex- 
tends, or what caufes are permitted, and what forbidden, to 
be difcuffed or drawn in queftion before them. It matters 
not therefore what the pandects of Juftinian, or the decretals 
of Gregory have ordained. They are here of no more in- 
trinfic authority than the laws of Solon and Lycurgus: cu- 
rious perhaps for their antiquity, refpectable for their equity, 
and frequently of admirable ufe in illuftrating a point of hif- 
tory. Nor is it at all material in what light other nations 
may confider this matter of jurifdiction. Every nation muft 
and will abide by it’s own municipal laws ; which various 
accidents con{pire to render different in almoft every country 
in Europe. We permit fome kinds of fuits to be of ecclefia- 
{tical cognizance, which other nations have referred entirely 
to the temporal courts; as concerning wills and fucceffions 
to inteftates’ chattels: and perhaps we may, in our turn, 
prohibit them from interfering in fome controverfies, which 
on the continent may be looked upon as merely fpiritual. In 
fhort, the common law of England is the one uniform rule 
to determine the jurifdiction of courts : and, if any tribunals 
whatfoever attempt to exceed the limits fo prefcribed them, 
the king’s courts of common law may and do prohibit them ; 
and in fome cafes punifh their judges >. 


Havinc premifed this general caution, I procced now to 
cconfider 


I. ‘THE wrongs or injuries cognizable by the ecclefiaftical 
courts. I mean fuch as are offered to private perfons or in- 
dividuals; which are cognizable: by the ecclefiaftical courts 
not for reformation of the offender himfelf or party injuring 
(pro falute animae, as immoralities in general are, when un- 
connected with private injuries) but fuch as are there to be 
profecuted for the fake of the party injured, to make him a fatif- 
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. F 4 faction 


$8 PRIVATE Boox IIF 


faction and redrefs for the damage which he has fuftained. 
And thefe J fhall reduce under three general heads ; of caufes 
pecuniary, caufes matrimonial, and caufes te/famentary. 


1. PECUNIARY caufes, cognizable in the ecclefiaftical 
courts, are fuch as arife either from the withholding ecclefiaf- 
tical dues, or the doing or neglecting fome at relating to the 
church, whereby ogee aire accrues to the plaintiff; to- 
wards obtaining a fatisfaction for which, he is permitted to 
inftitute a fuit in the fpiritual court. 


THE principal of thefe is the fubftra€tion or withholding 
of tithes from the parfon or vicar, whether the former be a 
clergyman or a lay appropriator®. But herein a diftinction 
muft be taken: for the ecclefiaftical courts have no jurifdic- 
tion to try the xight of tithes unlefs between fpiritual perfons4; 
but in ordinary cafes, between fpiritual men and Jay men, 
are only to compel the payment of them, when the right is 
not difputed*. By the ftatute or rather writ f of circum/pecte 
agatis ®, it is declared that the court chriftian fhall not be 
prohibited from holding plea, ‘* fi rector petat verfus parochia- 
“© nos oblationes et decimas debitas et confuetas :” fo that if any 
difpute arifes whether fuch tithes be due and accuftomed, this 
cannot be determined in the ecclefiaftical court, but before 
the king’s courts of the common law; as fuch queftion af- 
fe&ts the temporal inheritance, and the determination muft 
bind the real property. But where the right does not come 
into queftion, but only the faé?, whether or no the tithes 
allowed to be due be really fubtracted or withdrawn, this is 
a tranfient perfonal injury, for which the remedy may proper- 
Jy be had in the fpiritual court; viz. the recovery of the 
tithes, or their equivalent, By incall 2 & 3 Edw. VI. c. 13. 
it is ena&ted, that if any perfon fhall carry off his predial 
tithes (viz. of corn, hay, or the like) before the tenth part 


e Stat. 32 Hen. VIII c. 7. f See Barrington. 123. 3 Pryn. Rec. 
d 2 Roll. Abr, 300, 310. Bro, Abr. 336. 
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is duly fet forth, or agreement is made with the proprietor, or 
fhall willingly withdraw his tithes of the fame, or fhall ftop | 
or hinder the proprietor of the tithes or his deputy from view- 
ing or carrying them away ; fuch offender fhall pay double 
the value of the tithes, with cofts, to be recovered before 
the ecclefiaftical judge, according to the king’s ecclefaftical 
laws. By a former claufe of the fame ftatute, the treble value 
of the tithes, fo fubtracted or withheld, may be fued for in 
the temporal courts, which is equivalent to the double value 
to be fued for in the ecclefiaftical. For one may fue for and 
_ recover in the ecclefiaftical courts the tithes themfelves, or a 
recompenfe for them, by the antient law; to which the fuit 
for the double value is fuperadded by the ftatute. But as no 
fuit lay in the temporal courts for the fubtraction of tithes 
themfelves, therefore the ftatute gave a treble forfeiture, if 
fued for there; in order to make the courfe of juftice uniform, 
by giving the fame reparation in one court as in the other. 

However it now feldom happens that tithes are fued for at all 
in the fpiritual court; for if the defendant pleads any cuftom, 
modus, compofition, or other matter whereby the right of 
tithing is called in queftion, this takes it out of the jurifdic- 
tion of the ecclefiaftical judges: for the law will not fuffer 
the exiftence of fuch a right to be decided by the fentence of 
ahy fingle, much lefs an ecclefiaftical, judge; without the 
verdict of ajury. But a more fummary method than either 
of recovering {mall tithes under the value of 405. is given by 
ftatute 7 & 8 W. III. c. 6. by complaint to two juftices of 
the ‘peace: and, by another ftatute of the fame yearj, the 
fame remedy is extended to all tithes withheld by quakers 
under the value of ten pounds. 


ANOTHER pecuniary injury, cognizable in the fpiritual 
courts is the zon-fayment of other ecclefiaftical dues to the 
clergy; as penfios, mortuaries, compofitions, offerings, and 
whatfoever falls under the denomination of furplice-fees, for 
marriages or other minifterial offices of the church: all 
which injuries are redreffed by a decree for their actual pay- 
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‘ment. Befides which all offerings, oblations, and obventions, 
not exceeding the value of 40s. may be recovered in a fum- 
mary way; before two juftices of the peace’. But care muft 
be taken that thefe are real and not imaginary dues; for, if 
they be contrary to the common law, a prohibition will iffue 
out of the temporal courts to ftop all fuits concerning them. 
As where a fee was demanded by the minifter of the parifh 
for the baptifm of a child, which was adminiftered in another 
place*; this, however authorized by the canon, is contrary 
to common right: for of common right no fee is due to the 
minifter even for performing fuch brapches of his duty, and 
it can only be fupported by a fpecial cuftom! ; but no cuftom 
can fupport the demand of a fee without performing them 
at all. 


For fees alfo, fettled and acknowleged to be due to the 
officers of the ecclefiaftical courts, a fuit will lie therein: 
but not if the right of the fees is at all difputable ; for then it 
muft be decided at the common law. It is alfo faid, that if 
a curate be licenced, and_his falary appointed by the bifhop, 
and he be not paid, the curate has a remedy in the ecclefia- 
{tical court” : but, if he be not licenced, or hath no fuch 
{alary appointed, or hath made a fpecial agreement with the 
rector, he muft fue for a fatisfaction at common law °; either 
by proving fuch fpecial agreement, or elfe by leaving it to a 
jury to give damages upon a quantum meruit, that is, in con- 
fideration of what he reafonably deferved in proportion to the 
fervice performed. 


UNDER this head of pecuniary injuries may alfo be reduced 
the feveral matters of fpoliation, dilapidations, and neglect of 
‘repairing the church and things thereunto belonging ; for 
which a fatisfa€tion may be fued for in the ecclefiaftical court. 


SPOLIATION is an injury done by one clerk or incumbent, 
to another, in taking the fruits of his benefice without any 
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right thereunto, but under a pretended title. It is remedied 
by a decree to account for the profits fo taken. This injury, ° 
when the jus patronatus or right of advowfon doth not come 
in debate, is cognizable in the fpiritual court : as if a patron 
firft prefents A to a benefice, who is inftituted and inducted 
thereto; and then, upon pretence of a vacancy, the fame 
patron iprefents B to the fame living, and he alfo obtains 
inftitution and induction. Now if A difputes the fact of the 
vacancy, then that clerk who is kept out of the profits of the 
living, whichever it be, may fue the other in the fpiritual 
court for fpoliation, or taking the profits of is benefice. 
And it fhall there be tried, whether the living were, or were 
not, vacant; upon which the validity of the fecond clerk’s 
pretenfions muft depend®, But if the right of patronage 
comes at all into difpute, as if one patron prefented A, and 
another patron prefented B, there the ecclefiaftical court hath 
no cognizance, provided the tithes fued for amount to a 
fourth part of the value of the living, but may be prohibited 
at the inftance of the patron by the king’s writ of indicavit ?. 

So alfo if a clerk, without any colour of title, ejects another 
from his parfonage, this injury muft be redrefled in the tem- 
poral courts: for it depends upon no queftion determinable 
by the fpiritual law, (as plurality of benefices or no plurality, 
vacancy or no vacancy) but is merely a civil injury. 


For dilapidations, which are a kind of ecclefiaftical wafte, 
either voluntary, by pulling down ; and permiffive, by fuffer- 
ing the chancel, parfonage-houfe, and other buildings there- 
unto belonging, to decay; an action alfo lies, either in the 
{piritual court by the canon law, or in the courts of common 
law 4, and it may be brought by the fucceflor againft the 
predecefior, if living, or, if dead, then againft his executors. 
It is alfo faid to be good caufe ai deprivation, if the bifhop, 
parfon, vicar, or other ecclefiaftical perfon, dilapidates the 
buildings or cuts down timber growing on the patrimony of 
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the church, unlefs for neceffary repairs’: and that a writ of 
‘prohibition will alfo lie againft him in the courts of common 
law’. By -ftatute 13 Eliz. c. 10. if any fpiritual perfon 
makes over or alienates his goods with intent to defeat his 
fucceffors of their remedy for dilapidations, the fucceffor fhall 
have fuch remedy againft the alienee, in the ecclefiaftical 
coirt, as if he were che anona of his predeceflor. And 
by ftatute 14 Eliz. c. 11. all money recovered for dilapiday 
tions fhall within two years be employed upon the buildings, 
jn refpect whereof it was recovered, on penalty of forfeiting 
-double the value to the crown. 


As to the neglect of reparations of the church, church- 
yard, and the like, the fpiritual court has undoubted cogni- 
zance thereof*; and a fuit may be brought therein for non- 
payment of a rate made by the church-wardens for that pur- 
pofe. And thefe are the principal pecuniary injuries, which 
are cognizable, or for which fuits may be inftituted, in 
ecclefiattical courts. 


2. MATRIMONIAL caufes, or injuries refpecting the rights 
of marriage, are another, and a much more undifturbed, 
branch of the ecclefiaftical jurifdition. ‘Though, if we con- 
fider marriages in the right of mere civil contracts, they do 
not feem to be properly of fpiritual cognizance’. But the 
Romanifts having very early converted this contract into a 
holy facramental ordinance, the church of courfe took it un- 
der her protection, upon the divifion of the two jurifdictions. 
And, in the hands of fuch able politicians, it foon became 
an engine of great importance to the papal {cheme of an uni- 
verfal monarchy over Chriftendom. ‘The numberlefs cano- 
nical impediments that were invented, and occafionally dif- 
penfed with, by the holy fee, not only enriched the coffers 
of the church, but gave it a vaft afcendant over princes of 
all denominations; whofe marriages were fanctified or repro- 
“bated, their iffue legitimated or baftardized, and the fucceffiom 
to their thrones eftablifhed or rendered precarious, according 
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to the humour or interet of the reigning pontiff: befides a 
thoufand nice and difficult fcruples, with which the clergy of 
thofe ages puzzled the underftandings and loaded the con{ci- 
ences of the inferior orders of the laity; and which could only 
be unravelled by thefe their fpiritual guides. Yet, abftracted 
from this univerfal influence, which affords fo good a reafon 
for their conduct, one might otherwife be led to wonder, that 
the fame authority, which enjoined the ftricteft celibacy to 
the priefthood, fhould think them the proper judges in caufes 
between man and wife. Thefe caufes indeed, partly from the 
nature of the injuries complained of, and partly from the cle- 
rical method of treating them ’; foon became too grofs for the 
modefty of a lay tribunal. And caufes matrimonial are now 
fo peculiarly ecclefiaftical, that the temporal courts will never 
interfere in controverfies of this kind, unlefs in fome particu- 
lar cafes. As if the {piritual court do proceed to call a mar- 
riage in queftion after the death of either of the parties; this 
the courts of common faw will prohibit, becaufe it tends to 
baftardize and difinherit the ifue; who cannot fo well defend 
the marriage, as the parties themfelves, when both of them 
living, might have done". 


OF matrimonial caufes, one of the firft and principal is, 
y. Caufa jaétitationis matrimonii; when one of the parties 
boafts or gives out that he or fhe is married to the other, 
whereby a common reputation of their matrimony may enfue. 
On this ground the party injured may libel the other in the 
fpiritual court ; and, unlefs the defendant undertakes and 
makes out a proaf of the actual marriage, he or fhe is enjoin- 
ed perpetual filence upon that head; which is the only re- 
medy the ecclefiaftical courts can give for this injury. 2. Ano- 
ther fpecies of matrimonial caufes was when a party contract- 
ed to another brought a fuit in the ecclefiaftical court {to 
compel a celebration of the marriage in purfuance of fuch 
contract ; but this branch of caufes is now cut off entirely 
by the act for preventing clandeftine marriages, 26 Geo. II. 


Y Some of the impureft books, that written by the popith clergy on the fuh- 
are extant in any language, are thoss jects of matrimony and divorce. 
uz Ink, 614, 


> & g3. 


94 PRIVATE Boox If. 


c. 33.. which enacts, that for the future no fuit fhall be had 
in any ecclefiaftical court, to compel a celebration ‘of mar- 
riage in facie ecclefiae, for or becaufe of any contraé? of ma- 
trimony whatfoever. 3. The fuit-for refforation of conjugal 
rightsis alfo another fpecies of matrimonial caufes: which is 
brought whenever either the hufband or wife is guilty of the 
injury of fubtraction, or lives feparate from the other with- 
out any fufficient reafon ; in which cafe the ecclefiaftical ju- 
rifdiction will compel them to come together again, if either 
party be weak enough to defire it, contrary to the inclination 
of the other. 4. Divorces alfo, of which and their feveral 
diftinlions we treated at large in a former volume”, are 
caufes thoroughly matrimonial, and cognizable by the eccle- 
fiaftical judge. If it becomes improper, through fome fuper- 
venient caufe arifing ex pofl faclo, that the parties fhould live 
together any longer; as through intolerable cruelty, adulte- 
ry, a perpetual difeafe, and the like; this unfitnefs or inha- 
bility for the marriage {tate may be looked upon as an injury 
to the fuffering party ; and for this the ecclefiaftical law ad- 
minifters the remedy of feparation, or a divorce a menfa et 
thoro. But if the caufe exifted previous to the marriage, and 
was fuch a one as rendered the marriage unlawful ab initio, 
as confanguinity, corporal imbecillity, or the like; in this 
cafe the law looks upon the marriage to have been always 
null and void, being contracted i fraudem legis, and decrees 
not only a {eparation from bed and board, but a vincula ma- 
trimonii itfelf. 5. The laft fpecies of matrimonial caufes isa 
confequence drawn from one of the fpecies of divorce, that a 
menfa et tharo; which.is the fuit for alimony, a term which 
fignifies maintenance: which fuit the wife, in cafe of fepa- 
ration, may have againft her hufband, if he neglects or re- 
fufes to make her an allowance fuitable to their ftation in life. 
This is an injury to the wife, and the court chriftian will. 
redrefs it by affigning her a competent maintenance, and 
compelling the hufband by ecclefiaftical cenfures to pay it. 
But no alimony will be affigned in cafe of a divorce for adul- 
tery on her part; for as that amounts to a forfeiture of her 
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dower after his death, it is alfo a fufficient reafon why fhe 
fhould not be partaker of his eftate when living. 


3. TESTAMENTARY caufes are the oniy remaining fpecies, 
belonging to the ecclefiaftical jurifdiction ; which, as they 
are certainly of a mere temporal nature*, may feem at firft 
view a little oddly ranked among matters of a fpiritual cogni-, 
zance. And indeed (as was in fome degree obferved in a 
former volume’) they were originally cognizable in the 
king’s courts of common law, wiz. the county courts *; and- 
afterwards transferred to the jurifdiction of the church by the; 
favour of the crown, as a natural confequence of granting to 
the bifhops the adminiftration of inteftates’ effects. 


Tuis fpiritual jurifdiction of teftamentary caufes is a pecu- 
liar conftitution of this ifland; for in almoft all other (even, 
in popifh) countries all matters teftamentary are of the jurif- 
diétion of the civil magiftrate. And that this privilege is 
enjoyed by the clergy in England, not as a matter of eccle- 
fiaftical right, but by the fpecial favour and indulgence of the 
municipal law, and as it fhould feem by fome public act of 
the great council, is freely acknowleged by Lindewode, the 
ableft canonift of the fifteenth century. Teftamentary caufes, 
he obferves, belong to the ecclefiaftical courts ‘* de confuetudine - 
<< Angliae, et fuper confenfu regio et fuorum procerum in talibus 
“< ab antiquo conceffo*.’ The fame was, about a century be- 
fore, very openly profefled in a canon of arch-bifhop Strat- 
ford, viz. that the adminiftration of inteftates goods was 
“ ab olim’ granted to the ordinary, ‘‘ confenfu regio et mag-: 
“© natum regni Angliae? ‘The conftitutions of cardinal 
Othobon alfo teftify, that this provifion ‘* olim a praelatis cum 
“< approbatione regis et baronum dicitur emanaffe‘.” And arch- 
bifhop Parker’, in queen Elizabeth’s time, affirms in exprefs 
words, that originally in matters teftamentary “< non ullum 
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$< habebant epifcopt authoritatem, praeter eam quam a rege ace 
<c ceptam referebant. Jus teflamenta probandi non habebant s 
cc adminifirationis poteflatem cuique delegare non poterant.” 


AT what period of time the ecclefiaftical jurifdiGtion-of tef- 
taments and inteftacies began in England, is not afcertained 
by any antient writer; and Lindewode® very fairly confefles, 
<< cujus regis temporibus hoc crdinatum fit, non reperio”? We 
find it indeed frequently afferted in our common law books, 
that it is but of /ate years that the church hath had the pro- 
bate of wills‘. But this muft only be underftood to mean, 
that it had not always had this prerogative : for certainly it 
is of very high antiquity. Lindewode, we have feen, declares 
that it was ‘ab antiquo;” Stratford, in the reign of king 
Edward III, mentions it as °* ab olim ordinatum;” and cardi- 
nal Othobon, ʻin the 52 Hen. III. fpeaks of it as an antient 
tradition. Braéton holds it for clear law in the fame reign of 
Henry III, that matters teftamentary belonged to the fpiri- 
tual court®. And, yet earlier, the difpofition of inteftates’ 
goods ‘$ per vifum ecclefiae” was one of the articles confirmed 
to the prelates by king John’s magna caria®. Matthew Paris 
alfo informs us, that king Richard I ordained in Normandy, 
sc quod diftributio rerum quae in teftamento relinquuntur autori- 
<c tate ecclefiae fiet? And even this ordinance, of king 
Richard, was only an introduction of the fame law into his 
ducal dominions, which before prevailed in this kingdom :_ 
for in the reign of his father Henry II Glanvil is exprefs, 
that “< f quis aliquid dixerit contra tefamentum, placitum illud 
© in curia chriftianitatis audiri debet et terminari'.” And the 
Scots book called regiam majeflatem agrees verbatim with 
Glanvil in this point *. | 


Ir appears that the foreign clergy were pretty early ambi- 
tious of this branch of power: but their attempts to affume 
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it on the continent were effectually curbed by the edi&t of 
the emperor Juftin', which reftrained the infinuation or pro- 
bate of teftaments (as formerly) to the office of the magifter 
cenfus : for which the emperor fubjoins this reafon ; ‘6 ab/ur- 
sc dum etenim clericis eft, immo etiam opprobrisfum, fi peritos fe 
«c velint oftendere difceptationum effe forenfium.” But after- 
wards by the canon law™ it was allowed, that the bifhop 
might compel by ecclefiaftical cenfures the performance of a 
bequeft to pious ufes. And therefore, as that was confidered 
as a caufe quae fecundum canones et epiftopales leges ad regimen 
animarum pertinuit, it fell within the jurifdiction of the fpiri- 
tual courts by the exprefs words of the charter of king Wil- 
liam J, which feparated thofe courts from the temporal. And 
afterwards, when king Henry I by his coronation-charter die 
rected, that the goods of an inteftate fhould be divided for 
the good of his foul”, this made all inteftacies immediately 
fpiritual caufes, as much as a legacy fo pious ufes had been 
before. ‘This therefore, we may probably conjecture, was 
the aera referred to by Stratford and Cthobon, when the king 
by the advice of the prelates, and with the confent of his 
barons, invefted the church with this privilege. And ac- 
cordingly in king Stephen’s charter it is provided, that the 
goods of an inteftate ecclefiaftic fhali be diftributed pro falute 
animae ejus, ecclefiae confilio®; which latter words are equiva- 
lent to fer vifum ecclefiae in the great charter of king John 
before-mentioned. And the Danes and Swedes (who re- 
ceived the rudiments of chriftianity and ecclefiaftical difci- 
pline from England about the beginning of the twelfth cen- 
tury) have ega alfo adopted the fpiritual cognizance of 
inteftacies, teftaments, and legacies P. À 

Tuis jurifdiction, we have feen, is principally exercifeđ 
with usin the confiftory courts of every diocefan bifhop, and 
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in the prerogative court of the metropolitan, originally; and 
in the arches court and court of delegates by way of appeal. 
It is divifible into three branches ; the probate of wills, the 
granting of adminiftrations, and the fuing for legacies. The 
two former of which, when no oppofition is ye are grant- 
ed merely ex officio et debite juflitiae, and are then the object of 
what is called the voluntary, and not the contentious jurifdic- 
tion. But when a caveat is entered againft proving the will, 
or granting adminiftration, and a fuit thereupon follows to 
determine either the validity of the teftament, or who hath 
a right to the adminiftration ; this claim and ‘outta by 
the adverfe party are an injury to the party entitled, and as 
fuch are remedied by the fentence of the fpiritual court, ei- 
ther by eftablifhing the will or granting the adminiftration. 
Subtraction, the withholding or detaining, of legacies is alfo 
ftill more apparently injurious, by depriving the legatees of 
that right, with which the laws of the land, and the will of 
the deceafed haye invefted them: and therefore, as a confe- 
quential part of teftamentary jurifdiction, the fpiritual court 
adminifters redrefs herein, by compelling the executor to pay 
them. But in this laft cafe the courts of equity exercife a 
concurrent jurif{diction with the ecclefiaftical courts, as inci- 
dent to fome other fpecies of relief prayed by the complainant; 
as to compel the executor to account for the teftator’s effects, 
or affent to the legacy, or the like. For, as it is beneath 
the dignity of the king’s courts to be merely ancillary to other 
inferior i cli the caufe, when once brought there, 
receives there alfo it’s full determination. 


THESE are the principal injuries, for which the party 
grieved either muft, or may, {eek his remedy in the fpiritual 
courts. But before I entirely difmifs this head, it may not 
be improper to add a fhort word concerning the method of 


proceeding in thefe = with regard to the redrefs of 
injuries. 


Ir muft (in the firft place) be acknowleged, to the ho- 
nour of the fpiritual courts, that though they continue to this 
day 
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day to decide many queftions which are properly of temporal 
cognizance, yet juttice i is in general fo ably and impartially 
adminiftred in thofe tribunals, (efpecially of the fuperior kind} 
and the boundaries of their power are now fo well known and 
eftablifhed, that no material inconvenience at prefent arifes 
from this jurifdiction ftill continuing in the antient channel, 
And, fhould an alteration be attempted, great confufion 
would probably arife, in overturning long eftablifhed forms, 
and new-medelling a courfe of proceedings that has now 
prevailed for feven centuries. ` 


Tue eftablifhment of the civil law procefs in all the eco 
clefiaftical courts was indeed a mafterpiece of papal difcern= 
ment, as it made a coalition impracticable between them and 
the national tribunals, without manifeft inconvenience and 
hazard. And this confideration had undoubtedly it’s weight 
in caufing this meafure to be adopted, though many other 
caufes concurred, The time when the pandeéts of Juftinian. 
were difcovered afrefh and refcued from the duft of antiquity, 
the eagernefs with which they were ftudied by the popifh ec- 
clefiaftics, and the confequent diflenfions between. the clergy 
and the laity of England, have formerly 4 been fpoken to at 
large. I fhall only now remark upon thofe collections, that 
their being written in the Latin tongue, and referring fo 
much to the will of the prince and his delegated officers of 
juftice, fufficiently recommended them to the court of Rome, 
exclufive of their intrinfic merit. To keep the laity in the 
darkeft ignorance, and to monopolize the little fcience, which 
then exifted, entirely among the monkifh clergy, were deep- 
rooted principles of papal policy. And, as the bifhops of 
Rome affected in all points to mimic the imperial grandeur, 
as the fpiritual prerogatives were moulded on the pattern of 
the temporal, fo the canon law procefs was formed on the 
model of the civil law: the prelates embracing with the ut- 
moft ardor a method of judicial proceedings, which was car- 
ried on in a language unknown to the bulk of the people, 
which banifhed the intervention of a jury (that bulwark of 
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Gothic liberty) and which placed an arbitrary power of de- 
cifion in the breaft of a fingle man. 


THE proceedings in the ecclefiaftical courts are therefore 
regulated according to the practice of the civil and canon 
laws; or rather according to a mixture of both, corrected and 
riew-modelled by their own particular ufages, and the inter- 
pofition of the courts of common law. For, if the proceed- 
ings’ in the fpiritual court be ever fo regularly confonant to 
the rules of the Roman law, yet if they be manifeftly repug- 
nant to the fundamental maxims of the municipal laws, to 
which upon principles of found policy the ecclefiaftical pro- 

cefs ought in every ftate to conform’; (as if they require two 
witnefles to prove a faét, where one will fuffice at common 
law) in fuch cafes a prohibition will be awarded againft 
them *. But, under thefe reftrictions, their ordinary courfe 
of proceeding is; firft, by citation, to call the party injuring 
before them. Then by Xbel, libellus, a little book, or by ar- 
ticles drawn out in a formal allegation, to fet forth the com- 
plainant’s ground of complaint. ‘To this fucceeds the defen- 
dant’s anfwer upon oath, when, if he denies or extenuates 
the charge, they proceed to proofs by witnefles examined, and 
their depofitions taken down in writing, by an officer of the 
court. If the defendant has any circumftances to offer in his 
defence, he muft alfo propound them in what is called his 
defenfive allegation, to which he is entitled in his turn to the 
plaintiff’s anfwer upon oath, and may from thence proceed 
to proofs as well as his antagonift. The canonical doétrine 
of purgation, whereby the parties were obliged to anfwer upon 

oath to any matter, however criminal, that might be ob- 
jected againft them, ( though long ago u in the court 
of chancery, the genius of the Englith law having broken 
through the bondage impofed on it by it’s clerical chancellors, 
and afferted the doctrines of judicial as well as civil liberty) 
continued till the middle of the laft century to be upheld by 
the fpiritual courts ; when the legiflature was obliged to in- 
terpafe, to teach them a leflon of fimilar moderation, By the 


£ Warb, alliance, 179. s 2 Roll, Abr, 300, 302. 
i i ftatute 





Gi. 7. WRONGS. IOI 


ftatute of 13 Car. I]. c. 12. it is enacted, that it fhall not 
be lawful for any bifhop, or ecclefiaftical judge, to tender or 
adminifter to any perfon whatfoever, the oath ufually called 
the oath ex officio, or any other oath whereby he may be com- 
pelled to confefs, accufe, or purge himfelf of any criminal 
matter or thing, whereby he may be liable to any cen{ure or 
punifhment. When all the pleadings and proofs are con- 
cluded, they are referred to the confideration, not of a jury, 
but of a fingle judge ; who takes information by hearing ad- 
vocates on both fides, and thereupon forms his interlocutory 
decree or definitive fentence at his own difcretion : from which 
there generally lies an appeal, in the feveral ftages mentioned 
in a former chapter‘; though, if the fame be nct appealed 
from in fifteen days, it is final, "T the ftatute 25 Hen, VIM. 
ĝ aa 


Bour the point in which thefe jurifdiCtions are the moft 
defective, is that of enforcing their fentences when pro- 
nounced ; for which:they have no other procefs, but that of 
excommunication: which is defcribed * to be twofold; the lefs, 
and the greater excommunication. The lefs is an ecclefiafti-' 
cal cenfure, excluding the party from the participation of the 
facraments: the greater proceeds farther, and excludes him 
not only from thefe but alfo from the company of all chrif- 
tians. But, if the judge of any fpiritual court excommu-* 
nicates a man for a caufe of which he hath not the legal 
cognizance, the party may have an action againft him at 
common law, and he is alfo liable to be indicted at the fuit 
of the king”. 

è 

Heavy as the penalty of excommunication is, confidered 
in a ferious light, there are, notwith{tanding, many obftinate 
or profligate men, who would defpife the brutum fulmen of 
mere ecclefiaftical cenfures, efpecially when pronounced by 
a petty furrogate in the country, for railing or contumelious 
words, for non-payment of fees, or cofts, or for other*trivia] 
caufe. The commen law therefore compaffionately fteps in to 
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their aid, and kindly lends a fupporting hand to an otherwife 
` tottering authority. Imitating herein the policy of our Bri- 
tifh anceftors, among whom, according to Caefar*, who 
ever were interdicted by the Druids from their facrifices, 
€* in numero impiorum ac fceleratorum habentur: ab iis omnes 
€< decedunt, aditum eorum fermenemque defugiunt, ne quid ex 
€c contagione incommodi accipiant: neque iis petentibus jus reddi- 
€c tur; neque hones ullus communicatur.” And fo with us by 
the common law an excommunicated perfon is difabled to do 
any act, that is required to be done by one that is probus et 
legalis hamo, He cannot ferve upon juries, cannot be a wit- 
nefs in any court, and, which is the worft of all, cannot 
bring an action, cither real or perfonal, to recover lands or 
money due to him ¥. Nor is this the whole: for if, within 
forty days after the fentence has’ been publifhed in the church, 

the offender does not fubmit and abide by the fentence of the 
fpiritual court, the bifhop may certify fuch contempt to the 
King in chancery, Upon which there iffues out a writ to the 
fheriff of the county, called, from the bifhop’s certificate, a 
fgnificavit ; or from it’s effect a writ de excommunicate capien= 
do; and the fheriff thal} thereupon take the offender, and 
imprifon him in the county gaol, till he is reconciled to the 
church, and fuch reconciliation certified by the bifhop; upon 
which another writ, de excommunicato deliberando, iffues out 
of chancery to deliver and releafe him 7. This procefs feems 
founded on the charter of feparation (fo often referred to) of 
William the conqueror. ‘ Sz aliquis per fuperbiam elatus ad 
«c juflitiam epifcopalem venire noluerit, vocetur femel, fecundo, et 
$6 tertia: quod fi nec fic ad emendationem venerit, exconmunice= 
$6 tyr; et, fi opus fuerit, ad hoc vindicandum fortitudo et jufittia 
$€ regis Jive vicecomitis adhibeatur”? And in cafe of fubtrac- 
tion of tithes, a more fummary and expeditious affiftance is 
given by the ftatutes of 27 Hen. VIII. c. 20, and 32 Hen. 

VII. c. 7. which ena&,. that upon complaint of any con- 

tempt or mifbehaviour to the ecclefiaftical judge by the de- 
fendant in any fuit for tithes, any privy counfellor, or any 
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two juftices of the peace (or, in cafe of difobedience to a de- 
finitive fentence, any two juftices of the peace) may commit 
the party to prifon without bail or mainprize, till he enters 
into a recognizance with fufficient fureties to give due obe- 
dience to the procefs and fentence of the court. Thefe time- 
ly aids, which the common and ftatute law have lent to the 
ecclefiaftical jurifdiction, may ferve to refute that groundlefs 
notion which fome are too apt to entertain, that the courts 
of Weftminfter-hall are at open variance with thofe at doctors’ 
commons. It is true that they are fometimes obliged to ufe 
a parental authority, in correcting the excefles of thefe infe- 
rior courts, and keeping them within their legal bounds ; 
but, on the other hand, they afford them a parental affiftance, 
in repreffing the infolence of contumacious delinquents, and 
refcuing their jurifdiction from that contempt, which for want 
of fufficient compulfive powers would otherwife be fure to 
attend it. 


IJ. I am next to confider the injuries cognizable in the 
court military, or court of chivalry. The jurifdiction of which 
is declared by ftatute 13 Ric. II. c. 2. to be this: “ that it 
« hath cognizance of contracts touching deeds of arms and 
<< of war, out of the realm, and alfo of things which touch 
< war within the realm, which cannot be determined or dif- 
& cuffed by the common law; together with other ufages 
“c and cuftoms to the fame matters appertaining.” So that 
wherever the common law can give redrefs, this court hath, 
no jurifdiction : which has thrown it entirely out of ufe as to 
the matter of contracts, all fuch being ufually cognizable in 
the courts of Weftminfter-hall, if not directly, at leaft by 
fiction of law: as if a contract be made at Gibraltar, the 
plaintiff may fuppofe it made at Northampton ; for the loca- 
lity, or place of making it, is of no confequence with regard 
to the validity of the contract. 


Tue words, “ other ufages and cuftoms,” fupport the 
claim of this court, x. To give relief to fuch of the nobility 
and gentry as think themfelves aggrieved in matters of ho- 
nour; end 2. To keep up the diftin@tion of degrees and 
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quality. Whence it follows, that the civil jurifdi€tion of 
this court of chivalry i is principally i in two points; the re- 
dreffing injuries of honour, and correcting encroachments 
in matters of coat-armour, precedency, and other diftin€tions 
of families. 


As a court of honour, it is to give fatisfaction to all fuch 
as are aggrieved in that point; a point of a nature fo nice and 
Milicors, ee it’s wrongs and injuries efcape the notice of the 
common law, and yet are fit to be redrefled fomewhere. Such, 
for inftance, as calling a man coward, or giving him the 
lye; for which, as they are productive df no immediate da- 
mage to his perfon or property, no action will lie in the courts 
at Weftminfter: and yet they are fuch injuries as will prompt 
every manof fpirit to demand fome honourable amends, which 
by the antient law of the land was appointed to be given in 
the court of chivalry *.. But modern refolutions have deter- 
mined, that how much foever fuch:a jurifdiction may be ex- 
pedient, yet no action for words will at prefent lie therein >. 
And it hath always been moft clearly holden‘, that as this 
court cannot meddle with any thing determinable by the 
common law, it therefore can give no pecuniary fatisfaction 
or damages; inafmuch as the quantity and determination 
thereof is ever of common law cognizance. And therefore 
this court of chivalry can at moft order reparation in point of 
honour; as, to compel the defendant mendacium Jibi ipfi im- 
ponere, or to take the lie that he has given upon himfelf, or 
to make fuch other fubmiffion as the Jaws of honour may re- 
quire*. Neither can this court, as to the point of reparation 
in honour, hold plea of any fuch word, or thing, wherein 
the party is relievavle by the courts of the common law. As 
if a man gives another a blow, or calls him thief or murderer; 
for in both thefe cafes the common law has pointed out his 
proper remedy by action. 


_ 2 Year book, 37 Hen. VI 21, Sele PLC. rr. = 
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As to the other point of it’s civil jurifdiction, the redrefing 
of incroachments and ufurpations in matters of heraldry and 
coat-armour ; it is the bufinefs of this court, according to fir 
Matthew Hale, to adjuft the right and armorial enfigns, 
bearings, crefts, fupporters, pennons, &c; and alfo rights 
of place or precedence, where the king’s patent or act of 
parliament {which cannot be overruled by this court) have 
not ead y determined it. 


- 


THE proceedings in this court are by petition, in a fum- 
mary way; and the trial hot by a jury of twelve men, but by 
witnefles, or by combat °. But as it cannot imprifon, not 
being a court of record, and as by the refolutions of the fupe- 
rior courts it is now confined to fo narrow and reftrained a 
jurifdiction, it has fallen into contempt and difufe. The 
marfhalling of coat-armour, which was formerly the pride 
and ftudy of all the beft families in the kingdom, is now 
greatly difregarded ; and has fallen into the hands of certain 
officers and attendants upon this court, called heralds, who 
confider it only as a matter of lucre and not of juftice: 
whereby fuch falfity and confufion have crept into their re- 
cords, (which ought to be the ftanding evidence of families, 
defcents, and coat-armour) that, though formerly fome credit 
has been paid to their teftimony, now even their common feal 
will not be received as evidence in any court of juftice in the 
kingdom f. But their original vifitation books, compiled 
when progrefles were folemnly and regularly made into every 
part of the kingdom, to enquire into the ftate of families, 
and to regifter fuch marriages and defcents as were verified to 
them upon oath, are allowed to be good evidence of pedi- 
grees & And it is much to be wifhed, that this practice of 
vifitation at certain periods were revived ; for the failure of 
inquifitions fof? mortem, by the abolition of military tenures, 
combined with the negligence of the heralds in omitting their 
ufual progrefles, has rendered the proof of a modern defcent, 


e Co, Litt. 261. & Comb, 63. 
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for the recovery of an eftate or fucceffion to a title of honour, 
more dificult than that of an antient. “This will be indeed 
remedied for the future, with refpect to claims of peerage, by 
a late ftanding order * of the houfe of lords; directing the 
heralds to take exact accounts and preferve regular entries of 
all peers and peerefles of England, and their refpective def- 
cendants ; and that an exaét pedigree of each peer and his 
family fhall, on the day of his firft admiffion, be delivered 
to the houfe.by garter, the principal king at arms. But the 
general inconvenience, affecting more private fucceffions, ftill 


continues without a remedy, n 


III. Injures cognizable by the courts maritime, or ad- 
miralty courts, are the next object of our inquiries. ‘Thefe 
courts have jurifdiction and power to try and determine all 
maritime caufes; or fuch injuries, which, though they are 
in their nature of common law cognizance, yet being com- 
mitted on the high feas, out of the reach of our ordinary 
courts of juftice, are therefore to be remedied in a peculiar 
court of their own. All admiralty caufes muft be therefore 
caufes arifing wholly upon the fea, and not within the pre- 
cinéts of any county j}. For the ftatute 13 Ric. 1I. c. 5. di- 
rects that the admiral and his deputy fhal] not meddle with 
any thing, but only things done upon the fea; and the ftatute 

15 Ric. IL. Cine r e that the court of the admiral hath 
no manner of cognizance of any contraat, or of any other 
thing, done within the body of any county, either by land or 
by water ; nor of any wreck of the fea: for that muft be caft 
on land before it becomes a wreck. But it is otherwife of 
things flotfam, jetfem, and ligan; for over them the admiral 
hath jurifdi€tion, as they are in and upon the fea*. If part 
of any contraét, or other caufe of ation, doth arife upon 
the fea, and part upon the land, the common law excludes 
the admiralty court from it’s jurifdition ; for, part belonging 
properly to one cognizance and part to another, the common, 
or general law takes place of the particular '. Therefore 
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though pure maritime acquifitions, which are earned and 
become due on the high feas, as feamen’s wages, are one 
proper object of the admiralty jurifdiGion, even though the 
contract for them be made upon land ™; yet, in general, if 
there be a contract made in England st to be executed upon 
the feas, asa charterparty or covenant that a fhip fhall fail 
to Jamaica, or fhall be in fuch a latitude by, fuch,aday.;, or 
a contract made upon the fea to be performed in England, as 
a bond made on fhipboard to pay money in. London or the 
like; thefe kinds of mixed contraéts belong not to the admi- 
Pity jurifdi&tion, but to the courts of common law”. And 
indeed it hath been farther holden, that the admiralty court 
cannot hold plea of any contract under feal °, 


AND alfo, as the courts of common law have obtained a 
concurrent jurifdiction with the court of chivalry with regard 
to foreign contracts, by fuppofing them made in England ; 
fo it is no uncommon thing for a plaintiff to feign that a 
contract, really made at fea, was made at the royal exchange, 
or other inland place, in order to draw the cognizance of the 
fuit from the courts of admiralty to thofe, of Weftminfter- 
hall ?. This the civilians exclaim againft loudly, as inequi- 
table and abfurd ; and fir Thomas Ridley 4 hath very gravely 
proved it to be impoffible, for the fhip in which fuch caufe 
of action arifes to be really at the royal exchange in Cornhill, 
But our lawyers juftify this fiction, by alleging as before, 
that the locality of fuch contracts is not at all effential to the 
merits of them, and that learned civilian himfelf feems to 
have forgotten how much fuch fictions are adopted and.en- 
couraged in the Roman law: that a fon killed in battle is 
fuppofed to live for ever for the benefit of his parents’; and 
that, by the fiction of po/tliminium and the lex Cornelia, cap- 
tives, when freed from bondage, were held to have never 
been prifoners *, and fuch as died in captivity were fuppofed 
to have died in their own country ¢. 


m y Ventr. 146, ` q View of the civil law, b. 3. p. 1.§. 3. 
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WHERE the admiral’s court hath not original jurifdiction 
of the caufe, though there fhould*arife in it a queftion that 
is proper for the cognizance of that court, yet that doth not 
alter nor take away the exclufive jurifdiction of the common 
law Y. And fo, wice verfa, if it hath jurifdiction of the ori- 
ginal, it hath alfo jurifdiction of all confequential queftions, 
though properly determinable at common law *. Wherefore, 
among other reafons, a fuit for beaconage of a beacon ftand- 
ing on a rock in the fea may be brought in the court of ad- 
miralty, the admiral having an origtnal jurifdiction over 
beacons ". In cafe of prizes alfo in time of war, between 
our own nation and another, or between two other nations, 
which are taken at fea, and brought into our ports, the courts 
of admiralty have an undifturbed and exclufive jurifdiction to 
determine the fame according to the law of nations *. 


THE proceedings of the courts of admiralty bear much re- 
femblance to thofe of the civil law, but are not entirely found- 
ed thereon : and they likewife adopt and make ufe of other 
laws, as occafion requires; fuch as the Rhodian law, and 
the laws of Oleron Y. For-the law of England, as has fre- 
quently been obferved, doth not acknowlege or pay any de- 
ference to the civil law confidered as fuch ; but merely per- 
mits it’s ufe in fuch cafes where it judged it’s determinations 
equitable, and therefore blends it, in the prefent inftance, 
with other marine laws : the whole being corrected, altered, 
and amended by, acts of parliament and common ufage; fo 
that out of this compofition a body of jurifprudence is ex- 
tracted, which owes it’s authority only to it’s reception here 
by confent of the crown and people. The firft procefs in 
thefe courts is frequently by arreft of the defendant’s perion” ; 
and they alfo take recognizances or ftipulation of certain 
fidejuffors in the nature of bail*, and in cafe of default may 
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imprifon both them and their principal °, >, They may alfo 
fine and imprifon for a contempt in the face of the court €. 
And all this is fupported by immemorial ufage, grounded on 
the neceffity of fupporting a jurifdiction fo extenfive ¢ ; though 
oppofite to the ufual doctrines of the common law: thefe 
being no courts of record, becaufe in general their procefs is 
much conformed to that of the civil law °, 


IV. I am next to confider fuch injuries as are cognizable 
by the courts of the common law. And herein I fhall for 
the prefent only remark, that all poffible injuries whatfoever, 
that did not fall within the cognizance of either the ecclefiaf- 
tical, military, or maritime tribunals, are for that very rea- 
fon within the cognizance of the common law courts of juf- 
tice. For it is a fettled and invariable principle in the laws of 
England, that every right when withheld muft have a re- 
medy, and every injury it’s proper redrefs. ‘The definition 
and explication of thefe numerous injuries, and their refpec- 
tive legal remedies, will employ our attention for many fub- 
fequent chapters. But, before we conclude the prefent, I 
fhall juft mention two fpecies of injuries, which will properly 
fall now within our immediate confideration : and which are, 
either when juftice is delayed by an inferior court that has 
proper cognizance of the caufe ; or, when fuch inferior court 
takes upon itfelf to examine a caufe and decide the merits 
without a legal authority, 


1. THe firft of thefe injuries, refufal or neglect of juftice, 
is remedied either by writ of procedendo, or of mandamus. A 
writ of procedendo ad judicium, iffues out of the court of 
chancery, where judges of any court do delay the parties ; 
for that they will not give judgment, either on the one 
fide or on the other, when they ought fo to do. In this cafe 
a writ of procedendo fhall be awarded, commanding them in 
the-king’s name to proceed to judgment ; but without fpeci- ` 
fying any particular judgment, for that: (if erroneous) may. 
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be fet afidè in the'courfe of appeal, or by writ of error of 
falfe judgment: and, upon farther neglé&t or refufal, the 
judges of the inferior court may be punifhed for their con- 
tempt, by writ of attachment returnable in the king’s bench 
or common pleas‘. 


A WRIT of mandamus is, in general, a command iffuing 
in the king’s name from the court of king’s bench, and di- 
reted to any perfon, corporation, or inferior court of judi- 
cature, within the king’s dominions, requiring them to do 
fòme particular thing therein f{pecified, which appertains to 
their office and duty, and which the court of king’s bench 
has previoufly determined, or at leaft fuppofes, to be confo- 
nant to right and juftice. Itis a high prerogative writ, of a 
moft extenfively remedial nature : and may be iflued in fome 
cafes where the injured party has alfo another more tedious 
tnethod of redrefs, as in the cafe of admiffion or reftitution to 
an office ; but it iffues in all cafes where the party hath a 
right to have any thing done, and hath no other fpecific 
means of compelling it’s performance. A mandamus therefore 
lies to compel the admiffion or reftoration of the party apply- 
ing, to any office or franchife of a public nature, whether 
fpiritual or temporal ; to academical degrees ; to the ufe of a 
meeting-houfe ; &cs it lies for the production, infpection, 
or delivery, of public books and papers; for the furrender of 
the regalia of a corporation; to oblige bodies corporate to 
affix their common feal; to compel the holding of a court; 
and for an infinite number of other purpofes, which it is im- 
pofible to recite minutely. But at prefent we are more par- 
ticularly to remark, that it iffues to the judges of any inferior 
court, commanding them to do juftice according to the 
powers of their office, whenever the fame is delayed. For it 
is the peculiar bufinefs of the court of king’s bench, to fu- 
perintend all other inferior tribunals, and therein to inforce 
the due exercife of thofe judicial or minifterial powers, with 
which the crown or legiflature have invefted them : and this, 
not only by reftraining their excefles, but alfo by quickening 
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-their negligence, and obviating their denial of juftice. A 
mandamus may therefore be had to the courts of the city of 
London, to enter up judgment £ ; to the fpiritual courts to 
grant an adminiftration, to fwear a church-warden, and the 
like. This writ is grounded on a fuggeftion, by the oath of 
the party injured, of his own right, and the denial of juftice 
below: whereupon, in order more fully to fatisfy the court 
that there is a probable ground for fuch interpofition, a rule 
is made (except in fome general cafes, where the probable 
ground is manifeft) directing the party complained of to fhew 
caufe why a writ of mandamus fhould not iffue: and, if he 
fhews no fufficient caufe, the writ itfelf is iffued, at firft in 
the alternative, either to do thus, or fignify fome reafon to 
the contrary ; to which a return or anfwer, muft be made at 
a certain day. And, if the inferior judge, or other perfon to 
whom the writ is directed, returns or fignifies an infufficient 
reafon, then there iffues in the fecond place a peremptory man- 
_ damus; to do the thing abfolutely ; to which no other return 
will be admitted, but ; a certificate of perfect obedience and 
due execution of the writ. If the inferior judge or other 
perfon makes no return, or fails in his refpe&t and obedience, 
he is punifhable for his contempt by attachment. But, if 
he, at the firft, returns a fufiicient caufe, although it fhould 
be falfe in fact, the court of king’s bench will not try the 
truth of the fact upon affidavits; but will for the prefent be- 
lieve him, and proceed no farther on the mandamus. But then 
the party injured may have an action againft him for. his falfe 
return, and (if found to be falfe by the jury). fhall recover 
damages equivalent to the injury fuftaincd ; together with a 
peremptory mandamus to the defendant to do his duty. Phus 
much for the injury of neglect or refufal of juftice. 


2. THE other injury, which is that of encroachment of 
juri{diction, or calling one coram non judice, to anfwer in a 
court that has no legal cognizance of the caufe, is alfo a 
grievance, for which the common law has provided a remedy 
Í by the writ of prohibition. 
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A PROHIBITION is a writ iffuing properly only out of 
the court of king’s bench, being the king’s prerogative writ ; 
but, for the furtherance of juftice, it may now alfo be had 
in fome cafes out of the court of chancery *, common pleas 4, 
or exchequer ¥ ; directed to the judge and parties of a fuit in 
any inferior court, commanding them to ceafe from the pro- 
fecution thereof, upon a fuggeftion that either the caufe ori- 
ginally, or fome collateral matter arifing therein, does not 
belong to that jurifdiction, but to the cognizance of fome 
other court. This writ may iflue either to inferior courts of 
common law; as, to the courts of the counties palatine or 
principality of Wales, if they hold plea of land or other mat- 
ters not lying within their refpective franchifes!; to the 
county-courts or courts-baron, where they attempt to hold 
plea of any matter of the value of forty fhillings ™: or it may 
be dire&ted to the courts chriftian, the univerfity courts, the 
court of chivalry, or the court of admiralty, where they con- 
cern themfelyes with any matter not within their jurifdiction; 
as if the firft fhould attempt to try the validity of a cuftom 
pleaded, or the latter a contract made or to be executed within 
this kingdom. Or, if in handling of matters clearly within 
their cognizance, they tranfgrefs the bounds prefcribed to 
them by the laws of England; as where they require two 
witnefles to prove the payment of a legacy, a releafe of 
tithes ", or the like ; in fuch cafes alfo a prohibition will be 
awarded. For, as the fact of figning a releafe, or of a€tual 
payment, is not properly a fpiritual queftion, but only al- 
lowed to be decided in thofe courts, becaufe incident or ac- 
ceflory to fome original queftion clearly within their jurifdic- 
tion ; it ought therefore, where the two laws differ, to be 
decided not according to the fpiritual, but the temporal law; 
elfe the fame queftion might be determined different ways, 
according to the court in which the fuit is depending : an im- 
propriety, which no wife government can or ought to endure, 


nz P, Wms, 476, 1 Lord Raym. 1408. 
i Hob. 15. m Finch. L. 451. 
k Palmer, 523. z Cro. Eliz, 666, Hob. 188. 


and 


Cha} WRONGS. 113 


and which is therefore a ground of prohibition, And if éi« 
ther the judge or the party fhall proceed after fuch prohibition, 
an attachment may be had againft them, to punifh them for 
the contempt, at the difcretion of the court that awarded it °; 
and an action will lie againft them, to repair the party in- 
jured in damages. 


So long as the idea continued among the clergy, that the 
ecclefiaftical ftate was wholly independent of the civil, great 
ftrugeles were conftantly maintained’ between the erage 
courts and the fpiritual, concerning the writ of prohibition 
and the proper objects of it; even from the time of the con- 
ftitutions of Clarendon finda in oppofition to the claims of 
arch-bifhop Becket in 10 Hen. II, to the exhibition of cer- 
tain articles of complaint to the king by arch-bifhop Bancroft 
in 3 Jac. 1. on behalf of the ecclefiaftical courts : from 
which, and from the anfwers to them figned by all the judges 
of Weftminfter-ha]]l P, much may be collected concerning the 
reafons of granting and methods of proceeding upon prohibi- 
tions. A fhort fummary of the latter is as follows. The 
party agerieved in the court below applies to the fuperior 
court, fetting forth in a fuggeftion upon record the nature 
and caufe of his complaint, in being drawn ad aliud examen, 
by a jurifdiction or manner of procefs difallowed by the laws 
of the kingdom: upon which, if the matter alleged appears 
to the court to be fufficient, the writ of prohibition immedi- 
ately iffues; commanding the judge not to hold, and the 
party not to profecute, the plea. But fometimes the point 
may be too nice and doubtfui to be decided merely upon a 
motion: and then, for the more folemn determination of the 
queftion, the party applying for the prohibition is directed by 
the court to declare in prohibition ; that is, to profecute an 
action, by filing a declaration, againft the other, upon a fup- 
pofition, or fiction, that he has proceeded in the fuit below, 
notwithftanding the writ of prohibition. And if, upon de- 
murrer and argument, the court fhall finally be cf opinion, 
that the matter fuggefted is a good and fufficient ground of 
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prohibition in point of law, then judgment with nominal da- 
mages fhall be given for the party complaining, and the de- 
fendant, and alfo the inferior court, fhall be prohibited from 
proceeding any farther. On the other hand, if the fuperior 
court fhall think it no competent ground for reftraining the 
inferior jurifdiCtion, then judgment fhall be given againft 
him who applied for the prohibition in the court above, and a 
writ of confultation fhall be awarded ; fo called, becaufe upon 
deliberation and confultation had, the judges find the prohi- 
bition to be ill founded, and therefore by this writ they return 
the caufe to it’s original jurifdiGtion, to be there determined, 


in the inferior court. And, even in ordinary cafes, the writ 


of prohibition is not abfolutely final and conclufive. For, 
though the ground be a proper one in point of law, for 
granting the prohibition, yet, if the fac that gave rife to it 
be afterwards falfified, the caufe fhall be remanded to the 
prior jurifdiction. If, for inftance, a cuftom be plead- 
ed in the {piritual court; a prohibition ought to go, be- 
caufe that court has no authority to try it: but, if the 
fact of fuch a cuftom be brought to a competent trial, and 
be there found falfe, a writ of confultation will be granted. 
For this purpofe the party prohibited may appear to the pro- 
hibition, and take a declaration, (which muft always purfue 
the fuggeftion) and fo plead to iffue upon it; denying the 
contempt, and traverfing the cuftom upon which the prohi- 
bition was grounded: and, if that ifue be found for the de- 
fendant, he fhall then have a writ of confultation. ‘The writ 
of confultation may alfo be, and is frequently, granted by the 
court without any action brought ; when, afér a prohibition 
iffued, upon more mature confideration the court are of opi- 
nion that the matter fuggefted is not a good and fufficient 
ground to ftop the proceedings below. Thus careful has the 
law been, in compelling the inferior courts to do ample and 
fpeedy juftice; in preventing them from tranfgrefling their due 
bounds ; and in allowing them the undifturbed cognizance 
of fuch caufes as by right, founded on the ufage of the king- 
dom or-act of parliament, do properly belong to their 
jurifdiction, 
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CHAPTER THÉ EIGHTH. 


Or WRONGS, anv THEIR REMEDIES, 
RESPECTING THE RIGHTS or PERSONS. 


s 


HE former chapters of this part of our commentaries 

having been employed i in defcribing the feveral methods 
of redrefling private wrongs, either by the mere act of the 
parties, or the mere operation of law; and in treating of the 
nature and feveral fpecies of courts; together with the cog- 
nizance of wrongs or injuries by private or fpecial goeg 
and the public ecclefiaftical, military, and maritime jurifdic- 
tions of this kingdom : I come now to confider at large, and 
in a more particular manner, the refpective remedies in the 
public and general courts of common law for injuries or pri- 
vate wrongs of any denomination whatfoever, not exclufively 
appropriated to any of the former tribunals. And herein Í 
fhall, firft, define the feveral injuries cognizable by the courts 
of common law, with the refpective l AN applicable to 
each particular injury: and fhall, fecondly, defcribe the 
method of purfuing and obtaining thefe remedies in the 
feveral courts. 


First then, as to the feveral injuries cognizable by the 
courts of common law, with the refpective remedies applica- 
ble to each particular injury. And, in treating of thefe, I 
fhal] at prefent confine myfelf to fuch wrongs as may be com- 
mitted in the mutual intercourfe between fubject and fub- 
ject; which the king as the fountain of juftice is_officially 
bound to redrefs in the ordinary forms of law : referving fuch 
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injuries or encroachments as may occur between the crowr 
and the fubjeét, to be diftinétly confidered hereafter, as 
the remedy in fuch cafes is generally of a peculiar and ec- 
centrical nature. 


Now, as all wrong may be confidered as merely a priva- 
tion of right, the one natural remedy for every fpecies of 
wrong is the being put in poffeffion of that right, whereof 
the party injured is deprived. This may either be effected by 
a fpecific delivery or reftoration of the fubje€t-matter in dif- 
pute to the legal owner; as when lands or perfonal chattels 
are unjuftly withheld or invaded: or, where that is not a 
poffible, or at leaft not an adequate remedy, by making the 
fufferer a pecuniary fatisfaction in damages ; as in cafe of af- 
fault, breach of contract, &c: to which damages the party 
injured has acquired an incomplete or inchoate right, the in- 
ftant he receives the injury.*; though fuch right be not fully 
afcertained till they are affeffed by the intervention of the law. 
The inftruments whereby this remedy is obtained (which are 
fometimes confidered in the light of the remedy itfelf) are a 
diverfity of fuits and actions, which are defined by the mir- 
rour ? to be *¢ the lawful demand of one’s right :” or as Brac- 
ton and Fleta exprefs it, in the words of Juftinian *, jus pro- 
fequendi in judicio quod alicui debetur. 


THE Romans introduced, pretty early, fet forms for actions 
and fuits in their law, after the example of the Greeks; and 
made it a rule, that each injury fhould be redreffed by it’s pro- 
per remedy only. ‘* Ad?iones, fay the pandects, compofitae 
s< funt quibus inter fe homines difceptarent, quas actiones ne po- 
cc pulus prout vellet inftitueret, certas folennefque effe voluerunt *.” 
The forms of thefe actions were originally preferved in the 
books of the pontifical college, as choice and ineftimable fe- 
crets, till one Cneius Flavius, the fecretary of Appius Clau- 
dius ftole a copy and publifhed them to the people *. The 


a See book II. ch, 29. è Ff. 1.2.2. §. 6. 
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eoncealment was ridiculous : but the eftablifhment of fome 
ftandard was undoubtedly neceffary to fix the true ftate of a 
queftion' of right ; left in a long and arbitrary procefs it 
might be fhifted continually, and be at length no longer dif- 
cernible. Or, as Cicero exprefies itf, ‘* funt jura, funt for- 
“© mulae, de omnibus rebus confittutae, ne quis aut in genere in- 
«c juriae, aut in ratione actionis, errare poffit. Lxpreffae enim 
ce unt ex untufcujufque damno, dolore, incommodo, calamitate, 
“< injuria, publicae a _braetore formulae, ad quas privata lis ac- 
<6 commodatur.” And in the fame manner our Bra&on, ` 
{peaking of the original writs upon which all our a¢tions are 
founded, declares them to be fixed and immutable, unlefs by 
authority of parliament®. And all the modern legiflators of 
Europe have found it expedient, from the fame reafons, to fall 
into the fame or a fimilar method.. With us in England the 
feveral fuits, or remedial inftruments of juftice, are from the 
fubje&t of them diftinguifhed into three kinds; actions per- 
fonal, real, and mixed. 


PERSONAL actions are fuch whereby a man claims a debt, 
or perfonal duty, or damages in lieu thereof; and, likewife, 
whereby a man claims a fatisfaction in damages for fome injury 
done to his perfon or property. ‘The former are faid to be 
founded on contraéts, the latter upon torts or wrongs: and 
they are the fame which the civil law calls “* adtiones in per- 
<< fonam, quae adverfus eum intenduntur, qui ex contractu vel 
«< delicto obligatus eft aliquid dare vel concedere *.”?” Of the for- 
mer nature are all actions upon debt or- promifes; of the lat- 
ter all actions for trefpafles, nufances, aflaults, defamatory 
words, and the like, , 

REAL actions, (or, as they are called in the mirror ! ( fesdal 
ations) which concern real property only, are fuch whereby 
the plaintiff, here called the demandant, claims title to have 
any lands or tenements, rents, commons, or other heredita- 


f Pro Qu. Rofcio §. 8. confenfu et voluntate ecrum, (1, §. de ex- 
g Sunt quaedam brevia formata fuper  ceptionibus c. 17. §. 2.) 
certis cafibus de curfu, et de communi confi- : Taft. 4:60 5 
lio totius regni approbata et concefia, quae + ©. 2. §. 6. 
quidem nullatenus mutari poterint abfque 
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ments, in fee-fimple, fee-tail, or for term of life. By thefe 
` ations formerly all difputes concerning real eftates were 
decided ; but they are now pretty generally laid afide in 
practice, upon account of the great nicety required in their 
management, and the inconvenient length of their procefs : 
a much more expeditious method of trying titles being fince 
introduced, by other actions perfonal and mixed. 


MrxeEp actions are fuits partaking of the nature of the 
other two, wherein fome real property is demanded, and 
alfo perfonal damages for a wrong fuftained. As for in- 
ftance, an action of wafte: which is brought by him who 
hath the inheritance, in remainder or reverfion, againft the 
tenant for life, who hath committed wafte therein, to re- 
‘cover not only the land wafted, which would make it 
merely a real action; but alfo treble damages, in purfu- 
ance of the ftatute of Glocefter*, which is a perfonal re- 
compence ; and fo both, being joined together, denominate 
it a mixed action. 


Unper thefe three heads may every fpecies of remedy by 
fuit or action in the courts of common law be comprized. 
-But in order effectually to apply the remedy, it is firft necef- 
fary to afcertain the complaint. I proceed therefore now to 
enumerate the feveral kinds, and to inquire into the refpec- 
tive natures, of all private wrongs, or civil injuries, which 
may be offered to the rights of either a man’s perfon or his 
‘property ; recounting at the fame time the refpective reme- 
dies, whicn are furnifhed by the law for every infraction of 
right. ButI muft firft beg leave to premife, that all civil 
injuries are of two kinds, the one without force or violence, as 
flander or breach of contract ; the other coupled with force 
and violence, as batteries, or falfe imprifonment!, Which 
Jatter fpecies favour fomething of the criminal kind, being 
always attended with fome violation of the peace; for which 
in ftri¢tnefs of law a fine ought to be paid to the king, as 
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well as private fatisfaction to the party injured m, And this 
diftin€tion of private wrongs, into injuries with and with- 
out force, we fhall find to run through all the variety of 
which we are now to treat. In confidering of which, I 
fhall follow the fame method, that was purfued with re- 
gard to the diftribution of rights: for as thefe are no- 
` thing elfe but an infringement or breach of thofe rights, 
which we have before laid down and explained, it will follow 
that this negative fyftem, of wrongs, muft correfpond and 
tally with the former pofitive fyftem, of rights. As therefore 
we divided" all rights into tofe of perfons, and thofe of 
things, fo we muft make the fanie general diftribution of i inju- 
ries into fuch as affect the rights of perfons, and fuch as 2%ect 
the rights of property. 


THE rights of perfons, we may remember, were diftribut- 
ed into abfolute and relative: abfolute, which were fuch as 
appertained and belonged to private men, confidered merely 
as individuals, or fingle perfons; and relative, which‘ were 
incident to:'them as members of fociety, and conneéted to 
each other by various ties and relations. And the abfolute 
rights of each individual were defined to be the right of per- 
foual fecurity, the right of perfonal liberty, and the right of 
private property, fo that the wrongs or injuries affecting 
them muft confequently be of a correfpondent nature. 


I. As to injuries which affect the perfonal fecurity of indi- 
viduals, they are either injuries againft their lives, their limbs, 
their bodies, their health, or their reputations. 


1. WITH regard to the firft fubdivifion, or injuries affect- 
ing the life of man, they do not fall under our prefent con- 
templation ; being one of the moft atrocious fpecies of crimes, 
the fubject of the next book of our commentaries. | 
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2, 3. THE two next fpecies of injuries, affecting the limbs 
or bodies of individuals, I fhall confider in one and the fame 
view. And thefe may be committed, 1. By threats and me- 
naces of bodily hurt, through fear of which a man’s bufinefs 
is interrupted. A menace alone, without a confequent in- 
convenience, makes not the injury; but, to complete the 
wrong, there muft be both of them together °. The remedy 
for this is in pecuniary damages, to be recovered by action of 
trefpafs vi et armis ?, this being an inchoate, though not an 
‘abfolute, violence. 2. By affauit; which is an attempt or 
offer to beat another, without touching him: as if one lifts 
up his cane, or his fift, in a threatening manner at another ; 
or ftrikes at him, but miffes him; this is an afiault, infultus, 
which Finch? defcribes to be ‘4 an unlawful fetting upon one’s 
** perfon.” This alfo is an inchoate violence, amounting 
confiderably higher than bare threats; and therefore, though 
no actual fuffering is proved, yct the party injured may have 
 redrefs by action of tre/pafs vi et armis; wherein he fhall re- 
cover damages as a compenfation for the injury. 3. By bat- 
tery; which is the unlawful beating of another. The leaft 
touching of another’s perfon wilfully, or in anger, is a bat- 
tery ; for the law cannot draw the line between different de- 
grees of violence, and therefore totally prohibits the firft and 
loweft ftage of it: every man’s perfon being facred, and no 
other having a right to meddle with it, in any the flighteft 
manner. And therefore upon a fimilar principle the Corne- 
lian law de injuriis prohibited pud/ation as well as verberation; 
diftinguifhing verberation, which was accompanied with pain, 
from pulfation which was attended with none’. But battery 
is, in fome cafes, juftifiable or lawful ; as where one who 
hath authority, a parent or mafter, gives moderate correction 
to his child, his {cholar, or his apprentice. So alfo on the prin- 
ciple of felf-defence : for if one ftrikes me firft, or even only 
affaults me, I may ftrike in my own defence ; and, if fued for 
it, may plead fon affault demefne, or that it was the plaintiff's 
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own original aflault that occafioned it. So likewife in de- 
fence of my goods or poffeffion, if a man endeavours to de- 
prive me of them, I may juftify laying hands upon him to 
= prevent him; and in cafe he perfifts with violence, I may 
proceed to beat him away’. “Thus too in the exercife of an 
office, as that of church-warden or beadle, a man may lay 
hands upon another to turn him out of church, and prevent ° 
his difturbing the congregation ^. And, if fued for this or — 
the like Pes; he may fet forth the whole cafe, and plead 
that he laid hands upon him gently, molliter manus impofuit, 

for this purpofe. On account of thefe caufes of juftification, 
battery is defined to be the unlawful beating of another ; for 
which the remedy is, as for affault, by action of trepa/s vi et 
armis : wherein the jury will give adequate damages. 4. By 
wounding ; which confifts in giving another ad dangerous 
hurt, and is only an aggravated fpecies of battery. 5. By 
mayhem ; ; which is an injury ftill more atrocious, and confifts 
in violently depriving anotker of the ufe of a member proper 
for his defence in fight. This isa battery, attended with 
this aggravating circumftance, that thereby the party injured 
is for ever difabled from making fo good a defence againft fu- 
ture external injuries, as he otherwife might have done. 
Among thefe defenfive members are reckoned not only arms. 
and legs, but a finger, an eye, and a foretootht, and alfo 
fome others". But the lofs of one of the jaw-teeth, the ear, 
or the nofe, is no mayhem at common law ; as they can be 
of no ufe in fighting. The fame remedial action of trefpa/s 
vi et armis lies alfo to recover damages for this injury, an in- ` 
jury, which (when wilful) no motive can juftify, but necef- 
fary felf-prefervation. If the car be cut off, treble damages 
are given by ftatute 37 Hen. VIII. c. 6. though this is not 
mayhem at common law. And here I muft obferve that for 
thefe four laft injuries, affault, battery, wounding, and 
mayhem, an indiétment may be brought as well as an action; ` 
and frequently both are accordingly profecuted ; the one at 
the fuit of the crown for the crime againft the public; the 
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other at the fuit of the party injured, to make him a repara- 
tion in damages. 


4. INJURIES, affecting a man’s health, are where by any 
unwholefome practices of another a man fuftains any ap- 
parent damage in his vigour or conftitution. As by felling 
him-bad provifions or wine”; by the exercife of a noifome 
trade, which infects the air in his neighbourhood*; or by 
the neglect or unfkilful management of his phyfician, fur- 
geon, or apothecary. For it hath been folemnly refolved 7, 
that male praxis is a great mifdemefnor and offence at com- 
mon law, whether it be for curiofity and experiment, or by 
neglect ; “becaufe it breaks the truft which the party had 
placed in his phyfician, and tends to the patient’s deftruc- 
tion. Thus alfo, in the civil law”, neglect or want of fkill 
in phyficians and furgeons ‘$ culpae adnumerantur; veluti ft 
“© medicus curationem dereliquerit, male quempiam fecuerit, aut 
“< perperam ei medicamentum dederit” Thefe are wrongs or 
injuries unaccompanied by force, for which there is a re- 
medy in damages by a fpecial action of trefpafs, upon the 
cafe. This action, of tre/pafs, or tranfgreffion, on the cafe, 
‘is an univerfal remedy, given for all perfonal wrongs and 
injuries without force ; fo called becaufe the plaintiff’s 
whole cafe or caufe of complaint is fet forth at length in 
the original writ è. For though in general there are me- 
thods prefcribed and forms of actions previoufly fettled, for 
redrefling thofe wrongs which moft ufually occur, and in 
which the very aét itfelf is immediately prejudicial or injuri- 
ous to the plaintiff’s perfon or property, as battery, non-pay- 
ment of debts, detaining one’s goods, or the like; yet where 
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‘any fpeciàl confequential damage arifes which could not be 
forefeen and provided for in the ordinary courfe of juftice, the 
party injured. is allowed, both by common law and the ftatute 
of Weftm. 2. c. 24. to bring a fpecial action on his own cafe, 
by‘a writ formed according to the peculiar circumftances of 
his own particular grievance >. For wherever the common 
law gives a right or prohibits an injury, it alfo gives a remedy 
by action ° ; and therefore, wherever a new injury is done, a 
new method of remedy mutt be purfued è. And it is a fettled 
diftinétion ©, that where an act is done which is in itfelf an zm- 
medtate josy. to another’s perfon or property, there the re-, 
medy is ufually by an action of ‘trefpafs vi et armis : but where 
there is no act done, but only a culpable omiffion ; or where 
the act is not immediately injurious, but only by con/equence 
and collaterally ; there no action of trefpafs vi et armis will 
lie, but an action on the fpecial cafe, for the damages confe~ 
quent on fuch omiffion or act. 


5. Last Ly; injuries affecting a man’s reputation or good 
name are, firft, by malicious, fcandalous, and flanderous 
words, tending to his damage and derogation. As if a man, 
malicioufly and falfely, utter any flander or falfe tale of ano- 
ther; which may either endanger him in law, by impeach- 
ing inn of fome heinous crime, as to fay that a man hath 
poifoned another, or is perjured‘; or which may exclude him 
from fociety, as to charge him with having an infectious dif- 
eafe ; or which may impair or hurt his trade or livelyhood, as 
to call a tradefman a bankrupt, a phyfician a quack, ora law- 
yera knave ®. Words fpoken in derogation of a peer, a judge, 
or other great officer of the realm, which are called fcandalum 
magnatum, are held to be ftill more heinous®; and, though 
they be {fuch as would not be actionable in the cafe a a com- 
mon perfon, yet when fpoken in difgrace of fuch high and 
refpectable characters, they amount to an atrocious injury : 
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¢ x Salk. 20. 6 Mod 54, f Finch, L. 185. 
€ Cro, fac. 478. g Ibid. 186. 


$ 11 Mod, 180, Lord Raym, 14626 h 1 Ventr. 60, 
. which 


124 PRIVATE Book II. 


which is redreffed by an action on the cafe founded on many 
antient ftatutes!; as well on behalf of the crown, to infi@ 
the punifhment of imprifonment on the flanderer, as on be- 
half of the party, to recover damages for the injury fuftained. 
Words alfo tending to fcandalize a magiftrate, or perfon in a 
‘public truft, are reputed more highly injurious than when 
{poken of a private man *. It is faid, that formerly no ac- 
tions were brought for words, unlefs the flander was fuch, as 
(if true) would endanger the life of the object of it'. But, 
too great encouragement being given by this lenity to falfe 
and malicious flanderers, it is now held that for fcandalous 
words of the feveral fpecies before-mentioned, that may en- . 
danger a man in law, may exclude him from fociety, may 
impair his trade, or may affect a peer of the realm, a magif- 
trate or one in public truft, an action on the cafe may be had, 
without proving any particular damage to have happened, but 
merely upon the probability that it might happen. But with 
regard to words that do not thus apparently, and upon the 
face of them, import fuch defamation as will of courfe be 
injurious, it is neceflary that the plaintiff fhould aver fome 
particular damage to have happened ; which is called laying 
his action with a per quod. As if I fay that fuch a clergyman 
is a baftard, he cannot for this bring any action againit me, 
unlefs he can fhew fome fpecial lofs by it; in which cafe he 
may bring his action againft me, for faying he was a baftard, 
per quod he loft the prefentation to fuch a living ™ In 
like manner to flander another man’s title, by fpreading fuch_ 
injurious reports, as, if true, would deprive him of his eftate 
(as to call the iffue in tail, or one who hath land by defcent, 
a baftard) is actionable, AE At any {pecial damage accrues 
to the proprietor thereby ; as if he lofes an opportunity of 
felling the land". But mere fcurrility, or opprobrious words, 
which neither in themfelves import, nor are in fact attended 
with, any injurious effets, will not fupport an action. Se 
fcandals, which concern matters merely fpiritual, as to call a 
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man heretic or adulterer, are cognizable only in the ecclefi- 
aftical court®; unlefs any temporal damage enfues, which 
may be a foundation for a per quod. Words of heat and paf- 
fion, as to call a man rogue and rafcal, if productive of no 
ill confequence, and not of any of the dangerous fpecies be- 
fore-mentioned, are not actionable: neither are words {poken 
ina friendly manner, as by way of advice, admonition, or 
concern, without any tincture or circumftance of ill will : 
for, in both thefe cafes, they are not malicioufly fpoken, which 
is part of the definition of flander?. Neither (as was former- 
ly hinted 9) are any reflecting words made ufe of in legal pro- 
ceedings, and pertinent to the caufe in hand, a fufficient 
caufe of action for flander'. Alfo if the defendant be able 
to juftify, and prove the words to be true, no aétion will lie’, 

even though fpecial damage hath AT for then it is no 
flander or falfe tale. As if I can prove the tradefman a bank- 
rupt, the phyfician a quack, the lawyer a knave, and the 
divine a heretic, this will deftroy their refpećłive actions : for 
though there may be damage fufficient accruing from it, yet, 
if the fact be true, it is damnum abfque injuria; and where 
there is no injury, the iaw gives no remedy. And this is 
agreeable to the reafoning of the civil lawt: ‘6 eum qui no- 
“< centem infamat, non ef? aequum et bonum ob eam rem condem- 
“< nari; delicta enim nocentium nota efje oportet et expedit”? 


A SECOND way of affecting a man’s reputation is by 
printed or written libels, pictures, figns, and the like ; which 
fet him in an odious or ridiculous" light, and thereby dimi- 
nifh his reputation. With regard to libels in general, there 
are, as in many other cafes, two remedies ; one by indiét- 
ment and another by action. ‘The former for the public of- 
fence ; for every libel has a tendency to break the peace, or 
provoke others to break it: which offence is the fame whether 
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the matter contained be true or falfe; and therefore the de« 


fendant, on an indiétment for- publifhing a libel; is not al- 


lowed to allege the truth of it by way-of juftification ", v: But 
in the rete? by action on the cafe, which is to repair the 
party in damages for the injury done him, the defendant may, 
as for words /poken, juftify the truth of the faéts, and thew 
that the plaintiff has received no injury at all*. What was 
faid with regard to words f{poken, will alfo hold in every par- 
ticular with regard to libels by writing or printing, and the 
civil aétions confequent thereupon: but as to figns or 
pictures, it feems neceflary always to fhew, by proper in- 
nuendo’s and averments of the defendant’s meaning, the im- 
port and application of the fcandal, and that fome {pecial 
damage has followed.; otherwife it cannot appear, that fuch 
libel by picture was underftood to be levelled at the plaintiff, 
or that it was attended with any actionable confequences. 


A THIRD way of deftroying or injuring a man’s reputa- 
tion is, by preferring malicious indi€tments or profecutions 
acainft him; which, under the mafk of juftice and public 
fpirit, are fometimes made the engines of private fpite and 
enmity. For this however the law has given avery adequate 
remedy in damages, either by an action of con/piracy ¥, which 
cannot be brought but againft two at the leaft; or, which is 
the more ufual way, by a fpecial action on the cafe for a falfe 
and malicious profecution *. In order to carry on the former 
(which gives a recompenfe for the danger to which the party 
has been expofed) it is neceflary that the plaintiff fhould ob- 
tain a copy of the record of his indictment and acquittal ; 
but, in profecutions for felony, it is ufual to deny a copy of 
the indi&ment, where there is any, the leaft, probable caufe 
to found fuch profecution upon *. For it would be avery great 
difcouragement to the public juftice of the kingdom, if pro- 
fecutors, who had a tolerable ground of fufpicion, were lia- 
ble to be fued at law whenever their indi€tments mifcarried. 
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But an action on the cafe for a malicious profecution i may be 
founded on fuch an indictment whereon no acquittal can be; 
as if it be rejected by the grand j jury, or be coram non judice, 
or be infufficiently drawn: For it is not the danger of the 
plaintiff, but the fcandal, vexation, and expenfe, upon which 
this action is founded °, However, any probable caufe for 
a it is fufficient to juftify the defendant. 

II. We are next to confider the violation of the right of 
perfonal liberty. ‘This is effected by the injury of falfe im- 
prifonment, for which the law has not only decreed a punith- 
ment, as a heinous public crime, but has alfo given a private 
reparation to the party; as well by removing the actual con- 
finement for the prefent, as, ‘after it is over, by fubjecting 
the wrongdoer to a civil action, on account of the damage 
fuftained by the lofs of time and liberty. 


To conftitute the injury of falfe inprifonment there are 
two points requifite: 1. The detention of the perfon; and, 
2. The unlawfulnefs of fuch detention. Every confinement 
of the perfon is an imprifonment, whether it be in a common 
prifon, or in a private houfe, or in the ftocks, or even b 
forcibly detaining one in the public ftreets*. Unlawful, or’ 
falfe, imprifonment confifts in fuch confinement or deten- 
tion without fufficient authority: which authority may arife 
either from fome procefs from the courts of juftice; or from 
fome warrant from a legal officer having power to commit, 
under his hand and feal, and expreffing the caufe of fuch 
commitment‘; or from fome other {pecial caufe warranted, 
for the neceffity of the thing, either ija common law, or act 
of parliament; fuch as the arrefting of a felon bya private 
perfon without warrant, the imprefling of mariners for the 
public fervice, or the apprehending of waggoners for mifbe- 
haviour in the public highways *. Falfe imprifonment alfo 
may arife by executing a lawful warrant or procefs at an ùn- 
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lawful time, as on a funday'; or in a place privileged from 
arrefts, as in the verge of the king’s court. This is the in- 
jury. Let us next fee the remedy : which is of two forts ; the 
one removing the injury, the other making fatisfaétion for it. 


THE means of removing the actual injury of falfe imprifon- 
ment, are fourfold, 1. By writ of mainprize. 2. By writ 
de odio et atia. 3. By writ de homine replegiando. 4. By writ 
of habeas corpus. 


1. THE writ of mainprize, manucaptio, is a writ directed 
to the fheriff, (either generally, when any man is imprifon- 
ed for a bailable offence, and bail hath been refufed ; or fpe- 
cially, when the offence or caufe of commitment is not pro- 
perly bailable below) commanding him to take fureties for the 
prifoner’s appearance, ufually called mainpernors, and to fet 
him at large & Mainpernors differ from bail, in that a man’s 
bail may imprifon or furrender him up before the ftipulated day 
of appearance ; mainpernors can do neither, but are barely 
fureties for his appearance at the day : bail are only fureties, 
that the party be anfwerable for the fpecial matter for which 
they ftipulate; mainpernors are bound to produce him to 
-anfwer all charges whatfoever *. 


2. THE writ de odio et atia was antiently ufed to be di- 
rected to the fheriff, commanding him to inquire whether a 
prifoner charged with murder was committed upon juft caufe 
of fufpicion, or merely propter odium et atiam, for hatred and 
ill-will; and if upon the inquifition’ due caufe of fufpicion 
did not appear, then there iffued another writ for the fheriff to 
admit him ta bail. This writ, according to Bracton ', 
ought not to be denied to any man ; it being exprefsly ordered 
to be made out gratis, without any denial, by magna carta, 
c. 26. and ftatute Weftm. 2. 13Edw.I. c. 29. But the ftatute 
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of Glocefter, 6 Edw. I. c. g. reftrained it in the cafe of kill- 
ing by mifadventure or felf-defence, and the ftatute 28 Edw. 
III. c. g. abolifhed it in all cafes whatfoever: but as the fta- 
tute 42 Edw. III. c. 1. repealed all ftatutes then in being, 
contrary to the great charter, fir Edward Coke is of opinion * 
that the writ de odio et atia was thereby revived. 


3. THE writ de homine replegiando' lies to replevy a man 
out of prifon, or out of the cuftody of any private perfon, (in 
the fame manner that chattels taken in diftrefs may be reple- 
vied, of which in the next chapter) upon giving fecurity to 
the fheriff that the man fhall be forthcoming to anfwer any 
charge againfthim. And, if the perfon be conveyed out of 
the fheriff’s jurifdiction, the fheriff may return that he is 
eloigned, elongatus; upon which a procefs iffues (called a ca- 
pias in withernam) to imprifon the defendant himfelf, with- 
out bail or mainprize™, till he produces the party. But this 
writ is guarded with fo many exceptions”, that it is not an 
effectual remedy in numerous inftances, efpecially where the 
crown is concerned. ‘The incapacity therefore of thefe three 
remedies to give complete relief in every cafe hath almoft en- 
tirely antiquated them, and hath caufed a general recourfe to 
be had, in behalf of perfons aggrieved by illegal imprifon- 
ment, to 


4. THE writ of habeas corpus, the moft celebrated writ in 
the Englifh law. Of this there are various kinds made ufe of 
by the courts at Weftminfter, for removing prifoners from 
one court into another for the more eafy adminiftration of 
juftice. Such is the habeas corpus ad refpondendum, when a 
man hath a caufe of action againft one whois confined by 
the procefs of fome inferior court; in order to remove the pri- 
foner, and-charge him with this new action in the court 
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abòvè?. Such is that ad fatisfaciendum, when a prifoner hath 
had judgment againft him in an action, and the plaintiff is 
defirous to bring him up to fome fuperior court to charge him 
with procefs of execution’?. Such alfo are thofe ad profe- 
guenduin, teftificandum, deliberandum, c; which iffue when 
itis neceflary to remove a prifoner, in order to profecute or 
bear teftimony in any court, or to be tried in the proper jurifs 
diction wherein the fact was committed. Such is, laftly, the 
common writ ad faciendum et recipiendum, which iffues out of 
any of the courts of Weftminfter-hall, when a perfon is fued 
in fome inferior jurifdiction, and is defirous to-remove the ac- 
tion into the fuperior-court; commanding the inferior judges 
to produce the body of the defendant, together with the day 
and caufe of his caption and detainer (whence the writ is fre- 
quently denominated an habeas corpus cum caufa) to do and re= 
ceive whatfoever.the king’s court fhall confider in that behalf. 
‘This is a writ grantable of common right, without any mo- 
tion im court’; and it inftantly fuperfedes all proceedings in 
the court below. But, in order to prevent the furreptitious 
difcharge of prifoners, it is ordered by ftatute 1 & 2 P. & M. 
c. 13. that no habeas corpus fhall iffue to remove any prifoner 
out of any gaol, unlefs figned by fome judge of the court out 
of which it is awarded. And, to avoid vexatious delays by 
removal of frivolous caufes, it is enacted by ftatute 21 Jac. P. 
c. 23. that, where the judge of an inferior court of record is 
a.barrifter of three years ftanding, no caufe fhall be removed 
from thence by habeas corpus or other writ, after iffue or de- 
murrer deliberately joined: that no caufe, if once remanded 
‘to the inferior court by writ of procedendo or otherwife, fhall 
ever afterwards be again removed : and that no caufe fhall be 
temoved at all, if the debt or damages laid in the declaration 
do not amount to the fum of five pounds. Butan expedient € 
having been found out to elude the latter branch of the fta- 
tute, by procuring a nominal plaintiff to bring another action 
for five pounds or upwards,-(and then by the courfe of the 
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court the babeas' corpus removed both actions together) it is 
therefore enacted by ftatute 12 Geo. 1. c. 2g. that the inferior 
court may ‘proceed in fach actions as are under the value 
of five pounds; notwithftanding other actions may be brought 
againit the fame defendant to a greater amount. 

Bor the great and efficacious writ, in all manner of We. 
eal donfiiemet.: is that óf habeas corpus ad fubsiciendum ; di- 
rected to the perfon detaining another, and commanding him 
to produce the body of the pijfower with the day and Laan 
Of his caption and detention, ad faciendum, fubjiciendum, et 
fecipiendum, to do, fubmit to, and receive whatfoever the 
judge or court awarding fuch writ’ fhall confider in that be- 
half *. * This is a high prerogative writ, and therefore by the 
common law Mineg out of the court of king? s bench not only 
in term-time, but alfo during the vacation ' > by a fiat from 
the chief juftice of any ‘other of the judges, wa running Into 
all parts of the king’s dominions : for the king is at all times 
entitled to have an account, why, the” liberty of any of his 
fabjects i is reftrained ", wherever that reftraint may be inflict- 
ed. Tf it iffues in JacatiGn, itis ufually returnable before the 
judge himfelf who awarded it, and he proceeds by himfelf 
‘thereon ” ; unlefs the term fkóuld i intervene, and then it may 
‘Be returned in court*’ Indeed, if the party were privileged 
in the courts of common pleas and exchequer, as being an 
officer or fuitor of the court, an habeas corpus ad CO teed 
might alfo have been awarded from thénce’ ; ; and, if the 
taut of imprifonment were palpably illegal, they might have 
difcharged him 7 : but, if he were committed for any crimi- 
nal matter, they could only have remanded him, ot taken 
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bail for his appearance in the court of king’s bench*; which 
occafioned the common pleas to difcountenance fuch appli- 
cations. It hath alfo been faid, and by very refpeétable au- 
thorities>, that the like habeas corpus may iffue out of the 
court of chancery in vacation: but, upon the famous appli- 
cation to lord Nottingham by Jenks, notwithftanding the 
moft diligent fearches, no precedent could be found where 
the chancellor had iffued fuch a writ in vacation‘, and 
therefore his lordfhip refufed it. , 


In the court of king’s bench it was, and is ftill, neceflary 
to apply for it by motion to the court ¢, as in the cafe of all 
other prerogative writs (certiorari, prohibition, mandamus, 
&c) which do not iflue as of mere courfe, without fhewing 
fome probable caufe why the extraordinary power of the crown 
is called in to the party’s affiftance. For, as was argued by 
lord chief juftice Vaughan °, ‘¢ it is granted on motion, be- 
«c caufe it cannot be had of courfe; and there is therefore 
«c no neceffity to grant it: for the court ought to be fatisfied 
** that the party hath a probable caufe to be delivered.” And 
this feems the more reafonable, becaufe (when once granted) 
the perfon to whom it is direted can return no fatisfactory 
excufe for not bringing up the body of the prifoner’. So 
that, if it iflued of mere courfe, without fhewing to the court 
or judge fome reafonable ground for awarding it, a traitor or 
felon under fentence of death, a foldier or mariner in the 
king’s fervice, a wife, a child, a relation, or a domeftic, 
confined for infanity or other prudential reafons, might obe 
tain a temporary enlargement by fuing out an habeas corpus, 
though fure to be remanded as foon as brought up to the 
court. And therefore fir Edward Coke, when chief juftice, 
did not fcruple in 13 Jac. I. to deny a habeas corpus to one 
confined by the court of admiralty for piracy; there appear- 
ing, upon his own fhewing, fufficient grounds to confine 
him On the other hand, if a probable ground be fhewn, 
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that the party is imprifoned without juft caufe *, and there- 
fore hath a right to be delivered, the writ of babeas corpus is 
then a writ of right, which ‘‘ may not be denied, but ought 
€ to be granted to every man that is committed, or detained 
« in prifon, or otherwife reftrained, though it be by the 
. © command of the king, the privy council, or any other!.” 


In a former part of thefe commentaries * we expatiated at 
Jarge on the perfonal liberty of the fubje&. This was fhewn 
to be a natural inherent right, which could not be furrendered 
or forfeited unlefs by the commiffion of fome great and atro- 
cious crime, and which ought not to be abridged in any cafe 
without the fpecial permiffion of law. A doétrine co-eval 
with the firft rudiments of the Englifh conftitution ; and 
handed down to us from our Saxon anceftors, notwithftand- 
ing all their ftruggles with the Danes, and the violence of the 
Norman conqueft : afferted afterwards and confirmed by the 
conqueror himfelf and his defcendants: and though fometimes 
a little impaired by the ferocity of the times, and the occafi- 
onal defpotifm of jealous or ufurping princes, yet eftablifhed 
on the firmeft bafis by the provifions of magna carta, anda 
long fucceffion of ftatutes enacted under Edward III. To af- 
fert an abfolute exemption from imprifonment in all cafes, is 
inconfiftent with every idea of law and political fociety; and 
in the end would deftroy all civil liberty, by rendering it’s 
protection impoffible: but the glory of the Englifh law con- 
fifts in clearly defining the times, the caufes, and the extent, 
when, wherefore, and to what degree, the imprifonment of 
the fubject may be lawful. This it is, which induces the ab- 
folute neceffity of expreffing upon every commitment the 
reafon for which it is made: that the court upon an habeas 
corpus may examine into it’s validity ; and according to the 
circumftances of the cafe may difcharge, admit to bail, ‘or 
remand the prifoner. 
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AND yet, early in the reign of Charles I, the court of 
king’s- bench, relying on fome arbitrary precedents (and thofe: 
perhaps mifunderftood ) determined ! that they could not upon 
an habeas corpus either bail or deliver a prifoner, though com= 
mitted without any caufe affigned, in cafe he was committed 
by the [pecial command of the king, or by the lords of the 
privy council, ‘This drew ona parliamentary inquiry, and 
produced the petition of right, 3 Car. I. which recites this il~ 
legal judgment, and enacts that no freeman hereafter fhall be 
fo imprifoned or detained. But when, in the following year, 
Mr Selden and others were committed by the lords of the 
council, in purfuance of his Majefty’s fpecial command, un+ 
_ der a general charge of ‘* notable contempts and ftirring up 
‘© fedition againft the king and government,” thes - de- 
layed for two terms (including alfo the long vacation) to de- 
liver an opinion how far fuch a charge was bailable. And, 
when at length they agreed that it was, they however annexed 
a condition of finding fureties for the good behaviour, which 
{till protracted their imprifonment ; the chief juftice fir Ni- 
cholas Hyde, at the fame time.declaring ™, that << if they 
‘© were again remanded for that caufe, perhaps the court 
‘* would not afterwards grant a habeas corpus, being already 
‘¢ made acquainted with the caufe of the imprifonment.” 
But.this was heard with indignation and aftonifhment by 
every lawyer prefent; decording to Mr Selden’s own account 
of the matter, whofe refentment was not cooled at the dif- 
tance of four and twenty years". 


THESE pitiful evafions gave rife to the ftatute 16 Car. I. 
c. 10. §. 8. whereby it is enacted, that if any perfon be 
committed by the king himfelf in perfon, or by his privy 
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council, or by any of the members thereof, he fhall have 
granted unto him, without any delay upon- any pretence 
whatfoever, a writ of habeas corpus, upon demand or motion | 
made to the court of,king’s bench er common pleas; who thall 
thereupon, ‘within three court days after the return is made, 
examine and determine the legality of fuch commitment, and 
do what to-juftice fhall appertain, in delivering, bailing, or 
remanding fuch prifoner. Yet ftill in the cafe of Jenks, be- 
fore alluded to®, who in 1676 was committed by the king in 
council for a turbulent fpeech at Guildhall ?, new fhifts and 
devifes were made ufe of to prevent his enlargement by law ; 
the chief juftice (as well as the chancellor) declining to award 
awrit of habeas corpus ad fulyiciendum in vacation, though at 
laft he thought proper to award the ufual writs’ ad deliberan- 
dum, Fc. whereby the prifoner was difcharged at the Old 
Bailey. Other abufes had alfo crept into daily practice, 
which had in fome meafure defeated the benefit of this great 
conftitutional remedy. The party imprifoning was at liberty 
to delay his obedience to the firft writ, and might wait till a 
fecond and a third, called an alas and a pluries, were iflued, 
before he produced the party: and many other vexatious 
fhifts were praCtifed to detain ftate-prifoners incuftody. But 
whoever will attentively confider the Englifh hiftory may ob- 
ferve, that the flagrant abufe of any power, by the crown or 
it’s minifters, has always been productive of a ftruggle; 
which either difcovers the exercife of that power to be con- 
trary to Jaw, or (if legal) reftrains it for the future. This 
was the cafe in the prefent inftance. “The oppreffion of an 
obfcure individual gave birth to the famous habeas corpus act, 
31 Car. II. c. 2. which is frequently confidered as another 
magna carta 9 of the kingdom; and by confequence has alfo 
in fubfequent times sodumed the method of proceeding on 
thefe writs (though not within the reach of that ftatute, but 
iffuing merely at the common law) to the true ftandard of 
Jaw and liberty. 
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THE ftatute itfelf enats, r. That the writ fhall be return 
ed and the prifoner brought up, within a limited time aceord= 
ing to the diftance, not exceeding in any cafe twenty:dayss - 
2. “That fuch writs fhall be endorfed, as granted in purfuance 
of this act, and figned by the perfon awarding them’. 3. That 
on complaint and requeft in writing by or on behalf of any | 
perfon committed and charged with any crime (unlefs com= 
mitted for treafon or felony exprefled in the warrant, or for 
fufpicion of the fame, or as acceflory thereto before the fa@; 
or convicted or charged in execution by legal procefs) the lord 
chancellor or any of the twelve judges, in vacation, upon 
viewing a copy of the warrant, or affidavit that a copy is de- 
nied, {hall (unlefs the party has neglected for two terms to 
apply to any court for his enlargement) award a habeas corpus 
for fuch prifoner, returnable immediately before himfelf or any 
other of the judges ; and upon the return made fhall difcharge 
the party, if bailable, upon giving fecurity to appear and an- 
{wer to the accufation in the proper court of judicature. 
4. That officers and keepers neglecting to make due returns, 
or not delivering to the prifoner or his agent within fix hours 
after demand a copy of the warrant of commitment, or fhift- 
ing the cuftody of a prifoner from one to another, without « 
fufficient reafon or authority (fpecified in the act) fhall for the 
firft offence forfeit 1007. and for the fecond offence 200/. to 
the party grieved, and be difabled to hold his office. 5. That 
no perfon, once delivered by habeas corpus, fhall be recommit- 
ted for the'fame offence, on penalty of 500/. 6. That every 
perfon committed for treafon or felony fhall, if he requires it 
the firft weck of the next term or the firft day of the next fef- 
fion of oyer and terminer, be indiCted in that term or feffion, 
or elfe admitted to bail; unlefs the king’s witnefles cannot be 
produced at that time: and if-acquitted, or if not indicted 
and tried in the fecond term or feffion, he fhall be difcharged 
from his imprifonment for fuch imputed offence: but that no 
perfon, after the affifes fhall be opened for the county in 


r Thefe two chufes itera to be tranfpofed, and fhould preperly be placed after the 
following previficns, 
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which he is detained, fhall be removed by habeas corpus, till 
after the affifes are ended ; but fhall be left to the juftice of 
the judges of affife. 7. That any fuch prifoner may move 
for and obtain his habeas corpus, as well out of the chancery 
or exchequer, as out of the king’s bench or common pleas ; 
and the lord chancellor or judges denying the fame, on fight — 
of the warrant or oath that the fame is refufed, forfeit feverally 
to the party grieved the fum of so0/. 8. That this writ of 
habeas corpus {hall run into the counties palatine, cinque 
ports, and other privileged places, and the iflands of Jerfey 
and Guernfey. g. That no inhabitant of England (except 
perfons contracting, or convicts praying, to be tranfported ; 
or having committed fome capital offence in the place to 
which they are fent) fhall be fent prifoner to Scotland, Ire- 
land, Jerfey, Guernfey, or any places beyond the feas, with- 
in or without the king’s dominions: on pain that the party 
committing, his advifers, aiders, and affiftants, fhall forfeit 
to the party grieved a fum not lefs than 500 /. to be reco- 
vered with treble cofts; {hall be difabled to bear any office 
of truft or profit ; fhall incur the penalties of praemunire ; and 
fhall be incapable of the king’s pardon. 


T 1s is the fubftance of that great and important flatute : 
which extends (we may obferve) only to the cafe of commit- 
ments for fuch criminal charge, as can produce no inconve-: 
nience to public juftice by a temporary enlargement of the 
prifoner : all other cafes of unjuft imprifonment being left to 
the habeas corpus at common law. But even upon writs at 
the common law it is now expected by the court, agreeable to 
antient precedents * and the {pirit of the act of parliament, 
that the writ fhould be immediately obeyed, without waiting 
for any alias or pluries; otherwife an attachment will iffue. 
By which admirable regulations, judicial as well as parlia- 
mentary, the remedy is now complete for removing the injury 
of unjuft and illegal confinement. A remedy the more necef- 
fary, becaufe the oppreffion does not always arife from the 
ill-nature, but fometimes from the mere inattention, of go- 
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vernment. For it frequently happens in foreign countries, 
(and has happened in England during temporary fufpenfions 
of.the ftatute) that perfons apprehended upon fufpicion have 
fuffered a long imprifonment, merely becaufe they were for- 
gotten. 


THE fatisfactory remedy for this injury of falfe imprifon= 
ment, is by an action of trefpafs, vi et armis, ufually called 
an action of falfe imprifonment ; which is generally, and al- 
moft unavoidably, accompanied with a charge of affault and 
battery alfo : and therein the party fhall recover damages for 
the injury he has received ; and alfo the defendant i is, as for 
all other injuries miit with force, or vz et armis, liable 
to pay a fine to the king for the violation of the public peace; 


II]. With regard to the third abfolute right of individu- 
als, or that of private property, though the enjoyment of it, 
when acquired, is ftrictly a perfonal right; yet as it’s na- 
ture and original, and the means of it’s acquifition or lofs, 
fell more dire€tly under our fecond general divifion, of the 
rights of things; and as, of courfe, the wrongs that affect 
thefe rights muft be referred to the correfponding divifion in 
the prefent book of our commentaries; I conceive it will be 
‘more commodious and eafy to confider together, rather than 
in a feparate view, the injuries that may be offered to the en- 
joyment, as well as to the rights, of property. And therefore 
I {hall here conclude the head of injuries affecting the abfolute 
rights of individuals. 


WE are next to contemplate thofe which affe& their rela- 
tive rights ; or fuch as are incident to perfons confidered as 
members of fociety, and conneéted to each other by various 
ties and relations : and, in particular, fuch injuries as may 
be done to perfons under the four following relations; huf- 
band and wife, parent and child, guardian and ward, mafter 
and fervant. 


t See Vol, I, pag, 136. 
i I. INJURIES 
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J. Injuries that may be offered to a perfon, confidered 
as a hufband, are principally three: abduction, or taking away 
a man’s wife; adultery, or criminal converfation with her ; 
and beating or otherwife abufing her. . 1. As.to. the firft fore; 
abduction or taking her away, this mayeither be by fraud and 
perfuafion, or open violence: though the law in both cafes 
fuppofes force and conftraint, the wife having no power to 
confent ; and therefore gives a remedy by writ of ravifhment, 
or action of trefpafs vi et armis, de uxore rapta et abdudia*. This 
action lay at the common law; and thereby the hufband fhall 
recover, not the poffeffion “ of his wife, but damages for 
taking her away : and by ftatute Weftm. 1..3 Edw. I, c. 13. 
the offender fhall alfo be imprifoned two years, and be fined 
at the pleafure of the king. Both the king and the hufband 
may therefore have this action * ; and the hufband is alfo en- 
titled to recover damages in an action on the cafe againft fuch 
as perfuade and entice the wife to live feparate from him with- . 
out a fufficient caufeY, The old law was fo ftri&t in this 
point, that, if one’s wife miffed her way upon the road, it 
was not lawful for another man to take her into his houfe, 
unlefs fhe was benighted and in danger of being loft or 
drowned 7 ; but a ftranger might carry her behind him on 
horfeback to market, to a juftice of the peace for a warrant 
againft her hufband, or to the fpiritual court to fue for adi- 
vorce *. 2. Adultery, or criminal converfation with a man’s 
wife, though it is, as a public crime, left by our laws to the 
coercion of the fpiritual courts ; yet, confidered as a civil 
injury, (and furely there can be no greater) the Jaw gives a- 
fatisfaction to the hufband for it by action of trefpafs wi et 
armis againft the adulterer, wherein the damages recovered 
are ufually very large and exemplary. But thefe are properly. 
increafed and diminifhed by circumftances> ; as the rank and 
fortune of the plaintiff and defendant; the relation or con- 
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nection between them ; the feduction or otherwife of the wife, ` 
founded on her previous behaviour and character; and the 
hufband’s obligation by fettlement or otherwife to provide for 
thofe children, which he cannot but fufpect to be fpurious. 
3. The third injury is that of beating a man’s wife or other- 
wife ill ufing her; for which, if it be a common affault, bat- 
tery, or imprifonment, the law gives the ufual remedy to re- 
cover damages, by action of trefpafs vi et armis, which muft 
be brought in the names of the hufband and wife jointly: but 
if the beating or other maltreatment be very enormous, fo 
that thereby the hufband is deprived for any time of the com- 
pany and afiiftance of his wife, the law then gives him a /epa- 
vate remedy by an action of trefpafs, in nature of an action 
upon the cafe, for this ill-ufage, per quod confortium amufit ; in 
which he fhall recover a fatisfaction in damages €. 


II. Inyurres that may be offered to a perfon confidered 
in the relation of a parent were likewife of two kinds : 1. £b- 
duétion, or taking his children away ; and 2. Marrying his 
fon and heir without the father’s confent, whereby during 
the continuance of the military tenures he loft the value of 
his marriage. But this laft injury is now ceafed, together 
with the right upon which it was grounded : for, the father 
being no longer entitled to the value of the marriage, the 
marrying his heir does him no fort of injury, for which a 
civil aétion will lie. As to the other, of abduction or taking 
away the children from the father, that is alfo a matter of 
doubt whether it be a civil injury, or no; for, before the 
abolition of the tenure in chivalry, it was equally a doubt 
whether an adtion would lie for taking and carrying away 
any other child befides the heir: -fome holding that it would 
not, upon the fuppofition that the only ground or caufe of 
action was lofing the value of the heir’s marriage ; and others 
holding that an .action would lie for taking away any of the 
children, for that the parent hath an intereft in them all, to 
provide for their education 4, If therefore before the aboli- 
tion of thefe tenures it was an injury to the father to take 
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away the reft of his children, as well as his heir, (as I am- 
inclined to think it was) it ftill remains an injury, and is re- 
mediable by a writ of ravi/hment, or, action of trefþafs vi eg 
armis, de filio, vel filia, rapto vel abducio € ; in the fame man- 
ner as the hufband may have it, on account of.the ab- 
duction of his wife. PY 


II. OF a fimilar nature to the laft is the relation of guar- 
dian and ward; and the like actions mutatis mutandis, as aro _ 
given to fathers, the guardian alfo has for recovery of da- 
mages, when his ward is ftolen or ravifhed away from him f. f 
And though guardianfhip in chivalry is now totally abolifhed, 
which was the only beneficial kind of guardianfhip to the 
guardian, yet the guardian in focage was always £ s and is ftill 
entitled to an A a of ravifhment, if his ward or pupil be 
taken from him: but then he muft account to his pupil for 
the damages which he fo recovers * And, as guardian i in 
focage was alfo entitled at common law to a writ of right of 
ward, de cuftodia terrae et haeredis, in order to recover: the 
poffeffion and cuftody of the infant‘, fo I apprehend that he 
is ftill entitled to fue out this antiquated writ. But a more 
{peedy and fummary method of redreffing all complaints rela- 
tive to wards and guardians hath of late obtained by an appli- 
cation to the court of chancery ; which i is the fupreme guar-: 
dian, and has the fuperintendent jurifdi&ion, of all the in- ` 
fants in the kingdom. And it is exprefsly provided by ftatute ` 
12 Car. II. c. 24. that teftamentary guardians may maintain 
an action of ravifhment or trefpafs, for recovery of any of 
their wards, and alfo for damages to be applied to the ufe and. 
benefit of the infants * 


IV. To the relation between maffer and fervant, and the 
rights accruing therefrom, there are two fpecies of injuries in- 
cident. The one is, retaining a man’s hired fervant be- 
fore his time is expired ; the other is beating or confining him 
in fuch a manner that he is not able to perform his work, As 
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to the firt; the rétaining another perfon’s fervat during the 
time he has agreed to ferve his prefent mafter ; this, a8 it is an 
ungentlemanlike, fo it is alfo an illegal aét. For every maf- 
ter has by his contract purchafed for.a valuable confideration 
the fervice of his domeftics for a limited time ; the inveigling 
or hiring his fervant, which induces a breach of this contract, 
is therefore an injury to the mafter ; and for that injury the 
Jaw has given him a remedy by a fpecial g€tion on the cafe: 
‘and he may alfo have an a@ion againft the fervant for the 
fon-performance of his agreement !, But, if the new mafter 
‘was not apprized of the former contract, no action lies againft 
dim™, unlefs he refufes to reftore the fervant upon demand. 
“The other point of injury, is that of beating, confining, or 
difabling’.a~man’s fervant, which depends upon the fame 
‘principle as the laft ; wz. the property which the mafter has 
by his contract acquired i in the labour of the fervant. In this 
‘cafe, befides the remedy of an action of battery or imprifon- 
ment, which’the fervant himfelf as an individual may have 
againft the aggreffor, the mafter alfo, as a recompence for 
‘bis immediate lofs, may maintain an action of trefpafs, wi et 
armis; in‘which he muft allege and prove the fpecial damage 
he has fuftained by the beating of his fervant, per quod fervi- 
tium amifit® : and then the jury will make him a proportion- 
able pecuniary fatisfaction. A fimilar practice to which, we 
find alfo to'Bave obtained among the Athenians; where iat 
ters were“ entitled to an dain, againft c3 as beat or ill 
‘treated their pg . 


Wr day aive tliat in thefe relative injuries, notice is only 
taken of the wrong done to the fuperior of the parties related, 
by the breach and diifclution of either the relation itfelf, or at 
leaft the advantages accruing therefrom ; while the lofs of the 
inferior by fuch i injuries is totally Ma. der One reafon for 
which may be this : that the inferior hath no kind of property 
in the company, care, or afiftance of the fuperior, : as the fupe- 
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rior is held to havein thofe of the inferior ; and therefore the 
inferior can fuffer no lofs or injury. The wife cannot reco- 
ver damages for beating her:hufband, for -fhe hath no fepa- 
rate intereft in any thing during her coverture. The child 
hath no property-in his father or guardian ; as-they havein 
him, for the fake of giving him education and nurture. Yet 
the wife or the child, if the hufband or parent be flain, have 
a peculiar fpecies of criminal profecution allowed them, in 
the nature of a civil fatisfaction ; which is called an appeal, 
and which will be confidered ‘in the next book. And fo the 
fervant, whofe matter is, difabled, does -not ‘thereby lofe his 
maintenance or wages, He had no property in his-mafter ; 
and, if he receives his part of the ftipulated contract, he 
fuffers no injury, and is therefore intitled: to no action, for 


any battery or imprifonment which fuch mafter may happen 
toendure. ma: an 4 
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CHAPTER THE NINTH. 


Or INJURIES ro: PERSONAL 
PROPERTY. 


| I N the preceding chapter we confidered the wrongs or in- 

juries that affected the rights of perfons, either confider- 
ed as individuals, or as related to each other; and are at pre- 
fent to enter upon the difcuffion of fuch injuries as affect the 
rights of property, together with the remedies which the law 
has given to repair or redrefs them. 


AND here again we muft follow our former divifion * of 
property into perfonal and real: perfonal, which confifts in 
goods, money, and all other moveable chattels, and things 
thereunto incident ; a property, which may attend a man’s 
perfon wherever he goes; and from thence receives it’s deno- 
mination , and real property, which confifts of fuch things 
as are permanent, fixed, and immoveable ; as lands, tene- 
ments, and hereditaments of all kinds, which are not an- 
nexed tothe perfon, nor can be fome! from the place in 
which they fubfift. 


First then we are to confider the injuries that may be 
offered to the rights of perfonal property ; and, of thefe, firft 
the rights of perfonal gagy in 1 poll fhion, and then thofe 
that are’in action only °. 


I. Tue rights of perfonal property in poffeffion are liable to 
two fpecies of injuries: the amotion or deprivation of that 
poffefion ; and the abufe or damage of the chattels, while 
the poffeffion continues in the legal owner. ‘The former, or 
deprivation of pofleflion, is alfo divifible into two branches ; 
the unjuft and unlawful taking them away; and the unjuf 
detaining them, though the original taking might be lawful. 


a Sce book II, ch. 2, ° t Tid, ch. 25. 
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. Ann firft of an unlawful taking. The right of pro~ 
RE, in all external things being folely acquired by occu- 
pancy, as has been formt: ftated, and preferved and tranf- 
ferred by grants, deeds, and wills, which are a continuation 
of that occupancy ; it follows as a neceflary confequence, that 
when I once have gained a rightful pofleffion of any goods or 
chattels, either by a juft occupancy or by a legal transfer, 
whoever either by fraud or force difpoffefies me of them is 
guilty of a tran{fgreffion againft the-law of fociety, which is 
a kind of fecondary law of nature. For there muft be an end 
of all focial commerce between man and man, unlefs private 
poffefions be fecured from unjuft invafions: and, if an ac- 
quifition of goods by either force or fraud were allowed to be 
a fufficient title, all property would foon be confined to the 
moft ftrong, or the moft cunning ; and the weak and fimple- 
minded part of mankind (which is by far the moft numerous 
divifion) could never be fecure of their pofleffions. 


THE wrongful taking of goods being thus moft clearly an 
injury, the next confideration is, what remedy the law of 
England has given for it. And this is, in the firft place, the 
reftitution of the goods themfelves fo wrongfully taken, with 
damages for the lofs fuftained by fuch unjuft invafion ; which 
is effected by action of replevin: an inftitution, which the 
mirror € aferibes to Glanvil, chief juftice to king Henry the 
fecond. ‘This obtains only in one inftance of an unlawful 
taking, that of a wrongful diftrefs ; and this and the action 

of detinue (of which I fhall prefently fay more). are almoft 
the only actions, in which the aétual {pecific poffeffion of 
the identical perfonal chattel is reftored to the proper owncr. 
-For things perfonal are looked upon by the law as of a na- 
ture fo tranfitory and perifhable, that it is for the mot part 
impoffible either to afcertain their identity, or to reftore 
them in the fame condition as when they came to the hands 

of the wrongful pofleffor. And, fince it is a maxim that 
© lex neminem cogit ad vana, feu impoffibilia,” it therefore 
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contents itfelf in general with reftoring, not the thing itfelf, 
but a pecuniary equivalent to the party injured ; by giving 
him a fatisfaction in damages. But in the cafe of a diftrefs, 
the goods are from the firft taking in the cuftody of the law, 
and not merely in that of the diftreinor ; and therefore they 
may not only be identified, but alfo reftored to their firft 
poffeflor, without any material change in their condition. 
And, being thus in the cuftody of the law, the taking them 
back by force is looked upon as an atrocious injury, and de- 
nominated a refecus, for which the diftreinor has a remedy 
in damages, either by writ of refcous*, in cafe they were 
going to the pound, or by writ de parco fracto, or pound- 
breach °, in cafe they were actually impounded. He may 
alfo at his option bring an action on the cafe for this injury: 
and fhall therein, if the diftrefs were taken for rént, recover 
treble damages f. “The tem, refcous, is likewife applied to 
the forcible delivery of a defendant, when arrefted, from the 
officer who is carrying him to prifon. In which circum- 
ftances the plaintiff has a fimilar remedy by action on the cafe, 
or of refcous® : or, if the fheriff makes a return of fuch refcous 
to the court out of which the procefs iflued, the refcuer will 
be pape by attachment *. 


Aw aétion of replevin, the regular way of contefting the 
validity of the tranfaction, is founded, I faid, upon a diftrefs 
taken wrongfully and without fufficient caufe: being a re- 
delivery of the pledge’, or thing taken in diftrefs, to the 
owner; upon his giving fecurity to try the right of the 
diftrefs, and to reftore it if the right be adjudged againft 
himj: after which the diftreinor may keep it, ’till tender 
made of fufficient amends ; but muft then re-deliver it to the 
owner ©, And formerly, when the party diftreined upon in- 
tended to difpute the right of the diftrefs, he had no other 
procefs by the old common law than by a writ of replevin, 
replegiari facias’; which iffued out of chancery, command- 
ing the fheriff to deliver the diftrefs to the magnet, and after- 
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wards to do juftice in refpect of the matter in difpute in his 
own county-court. But this being a tedious method of 
proceeding, the beafts or other goods were long detained 
from the owner, to his great lofs and damage ™. For which 
reafon the ftatute of Marlbridge ” direéts, that (without 
fuing a writ out of the chancery) the fheriff, immediately 
upon plaint to him made, fhall proceed to replevy the 
goods. And, for the greater eafe of the parties, it is far- 
ther provided by ftatute 1 P. & M. c. 12. that the fheriff 
fhall make at leaft four deputies in each county, for the fole 
purpofe of making replevins. Upon application therefore, 
either to the fheriff, or one of his faid deputies, fecurity is to 
be given, in purfuance of the ftatute of Weftm. 2. 13 Edw. I. 
c.2. 1. That the party replevying will purfue his action 
againft. the diftreinor, for which purpofe he puts in plegios de 
profequendo, or pledges to profecute; and; 2. That if the 
right be determined againft him, he will return the diftrefs 
again ; for which purpofe he is alfo bound to find plegios de 
retorno habendo. Befides thefe pledges, the fufficiency, of 
which is difcretionary and at the peril of the fheriff, the fta- 
- tute rı Geo. fl. c. 19. requires that the officer, granting a 
replevin on a diftrefs for rent, fhall take a bond with two 
fureties in a fum of double the value of the goods diftreined, 
conditioned to profecute the fuit with effect and without de- 
lay; which bond fhall be affigned to the avowant or perfon 
making cognizance, on requeft made to the fheriff; and, if 
forfeited, may be fued in the name of the affignee. ‘And cer- 
tainly, as the end of all diftrefles is only to compel the party, 
diftreined upon to fatisfy the debt or duty owing from him, 
this end is as well anfwered by fuch fufficient fureties as by 
retaining the very diftrefs, which might frequently occafion 


- 


great inconvenience to the owner; and that the law never » 


wantonly inflicts. The fheriff, on receiving fuch fecurity, is 

mediately, by his officers, to caufe the chattels taken in 
AS, to be reftored into the pofleffion of the party diftreined- 
upon; unlefs the diftreinor claims a property in the goods fo 
taken. For if, by this method of diftrefs, the diftreinor hap- 
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pens to come again into poffeffion of his own property in goods 
which before he had loft, the law allows him to keep them} 
without any reference to the manner by which he thus has 
regained poffeffion; being a kind of perfonal remitter °. If 
therefore the diftreinor claims any fuch property, the party re- 
plevying muft fue out a writ de proprietate probanda, in which 
the theriff is to try, by an inqueft, in whom the property pre- 
vious to the diftrefs fubfifted P. And if it be found to be in 
the diftreinor, the fheriff can proceed no farther; but muft 
return the claim of property to the court of king’s bench or, 
common pleas, to be there farther profecuted, if thought ad- 
vifeable, and there finally determined 4. 


Bur if no claim of property be put in, or if (upon trial) 
the fheriff’s inqueft determines it againft the diftreinor ; then 
the fheriff is to replevy the goods (making ufe of even E, 
if the diftreinor makes refiftance *) in cafe the goods be found 
within his county. .But if the diftrefs be carried out of the 
county, or concealed, then the fheriff may return that the 
goods, or beafts, are eloigned, elongata, carried to a diftance, 
to places to him unknown: and thereupon the party replevy- 
ing fhall have a writ of capias in withernam, in vetito (or, more 
properly, repetito) namio; a term which fignifies a fecond or 
reciprocal diftrefs *, in lieu of the firft which was eloigned. 
It is therefore a command to the fheriff to take other goods, 
of the diftreinor, in lieu of the diftrefs formerty taken, and 
eloigned, or withheld from the owner t. So that here is now 
diftrefs againft diftrefs ; one being taken to anfwer the other, 
by way of reprifal *, and as a punifhment for the illegal be- 
haviour of the original diftreinor. For which reafon goods 
taken in withernam cannot be replevicd, tiil the original dif- 
trefs is forthcoming ’. 
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But, in common cafes, the goods are delivered back to 
the party replevying, who is then bound to bring his a@tion 
of replevin ; which may be profecuted in the county court, 
be the diftrefs of what value it may . But either party may 
remove it to the fuperior courts of king’s bench or common 
pleas, by writ of recordari or pone * ; e plaintiff at pleafure, 
the defendant upon reafonable caufeY : and alfo, if in the 
courfe of proceeding any right of freehold comes in queftion, 
the fheriff can proceed no farther? ; fo that it is ufual to carry 
it up in the firft inftance to the courts of Weftmintter-hall. 
Upon this action brought, and declaration delivered, the 
diftreinor, who is now the defendant, makes avowry ; that 
is, he avows taking the diftrefs in his own right, or the right 
of his wife*; and fets forth the reafon of it, as for rent 
arrere, damage done, or other caufe: or elfe, if he juftifies 
in another’s right as his bailiff or fervant, he is faid to make 
CORNIZANce 5 that i is, he acknowleges the taking, but infifts that 
fuch taking was legal, as he ated by the command of one 
who had a right to diftrein: and on the truth and legal merits 
of this avowry or cognizance the caufe is determined. If it 
be determined for the plaintiff; viz. that the diftrefs was 
wrongfully taken ; he has already got his goods back into his 
own pofleffion, and fhall keep them, and moreover recover 
damages *. But if the defendant prevails, by the default or 
nonfuit of the plaintiff, then he fhall have a writ de retorno 
habends, whereby the goods or chattels ( which were diftrein- 
ed and then replevied) are returned again into his cuftody ; 
to be fold, or otherwife difpofed of, as if no replevin had 
been made. And at the common law, the plaintiff might 
have brought another replevin, and fo im infinitum to the in- 
tolerable vexation of the defendant. Wherefore the ftatute 


(when a ftudent on his travels) isfaidto plough, taken in qwithernam, are incapa- 
have puzzled a pragmatical profeffor in ble of being replevied. (Hoddefd. c. 5.) 
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of Weftm. 2. c. 2. reftrains the plaintiff, when non-fuited, 
from fuing out any frefh replevin ; but allows him a juts! 
writ, iffuing out of the original record, and called a writ of 
fecond pel ra, in -order to have the fame diftrefs again 
delivered to him, on giving the like fecurity as before. And, 
if the plaintiff be a fecond time nonfuit, or if the defendant 
has judgment upon vérdict or demurrer in the firft replevin, 
he fhall have a writ of return irreplevifable; after whichno writ 
of fecond deliverance fhall be allowed °. But in cafe of a ` 
diftrefs for rent arrere, the writ of fecond deliverance is in 
effect 4 taken away by ftatute 17 Car. II. c. 7. which direéts 
that, if the plaintiff be nonfuit before iffue joined, then upon 
fuggeftion made on the record in nature of an avowry or cog- 
nizance ; or if judgment be given againft him on demurrer, 
then, without any fuch fuggeftion, the defendant may have a 
writ to inquire into the value of the diftrefs by a jury, and 
fhall recover the amount of it in damages, if lefs than the 
arrear of rent; or, if more, then fo much as fhall be equal 
to fuch arrear, with cofts: or, if the nonfuit be after iffue 
jeined, or if a verdict be againft the plaintiff, then the jury 
impanelled to try the caufe fhall affefs fuch arrears for the 
defendant : and if (in any of thefe cafes) the diftrefs be in- 
fufficient to anfwer the arrears diftreined ‘for, the defendant 
may take a farther diftrefs or diftreffes € But otherwife, if, 
pending areplevin for a former diftrefs, a man diftreins again 
for the fame rent or fervice, then the party is not driven to 
his action of replevin, but fhall have a writ of recaption f, and 
recover damages for the defendant the re-diftreinor’s contempt 
of the procefs of the law. 


In like manner, other remedies for other unlawful takings 
of a man’s goods confift only in recovering a fatisfaction in 
damages. As if a man take the goods of another out of his 
actual-or virtua] poffeffion, without having a lawful title fo 
todo, it is an injury; which, though it doth not amount 
to felony unlefs it be done animo furandi, is neverthelefs a 
tranfgreffion, for which an action of tre/pafs vi et armis will 

e 2 Inft. 340, e Stat. 17 Car. II, c. 7. 
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lie; wherein the plaintiff fhall not recover the thing itfelf, 
but only damages for the lofs of it. Or, if committed with- 
out force, the party may, at his choice, have another remedy 
in damages by action of trover and converfion, of which I fhall 
prefently fay more. 


2. DEPRIVATION of pofleffion may alfo be by an unjuft 
detainer of another’s goods, though the original taking was 
lawful. As if I diftrein another’s cattle damage-feafant, and 
before they are impounded he tenders me fafficient amends ; 
now, though the original taking was lawful, my fubfequent 
detainment of them after tender of amends is wrongful, and 
he fhall have an action of replevin againft me to recover them £ : 
in which he fhall recover damages only for the detention and not 
for the caption, becaufe the original taking was lawful, Or, if 
I lend a man ahorfe, and he acmpartle refufes to reftore it, 
this injury confifts in the detaining, and not in the original 
taking, and the regular method for me to recover poffeffion is 
by action of detinue*. - In this action, of detinue, it is necef- 
fary to afcertain the thing detained, in fuch manner as that 
it may be fpecifically known and recovered. ‘Therefore it 
cannot be brought for money, corn, or the like : for that can- 
not be known from other money or corn; unlefs it be in a 
bag or a fack, for then it may be diftinguifhably marked. In 
order therefore to ground an action of detinue, which is only 
for the detaining, thefe points are neceflary': 1. That the’ 
defendant came lawfully by the goods, as either by delivery to 
him, or finding them; 2. That the plaintiff havea property , 
3. That the goods themfelves be of fome value; and 4. That 
they be afcertained in point of identity. Upon this the jury,- 
if they find for the plaintiff, affefs the refpective values of the 
feveral parcels detained, and alfo damages for the detention. 
And the judgment is conditional; that the plaintiff recover 
the faid goods, or (if they cannot be had) their refpective 
values, and alfo the damages for detaining them j. But there 
is one difadvantage which attends this action ; vz. that the 
defendant is herein permitted to wage his law, that is, to ex- 
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culpate himfelf by oath *, and thereby defeat the plaintiff of 
his remedy: which privilege is grounded on the confidence 
originally repofed in the bailee by the bailor, in the borrower 
by the lender, and the like; from whence arofe a ftrong 
prefumptive evidence, that in the plaintiff’s own opinion the 
defendant was worthy of credit. But for this reafon the 
action itfelf is of late much difufed, and has given place to - 
the action sr trouer. 


«eT ered adioa of trover and converfion, was in it’s original 

an action of trefpafs upon the cafe, for recovery of damages 
againft {uch perfon as had found another’s goods, and refufed 
to deliver them on demand, but converted them to his own 
ufe; from which finding and converting it is called an action 
of trover and converfion. ‘The freedom of this action from 
. wager of law, and the lefs degree of certainty requifite in de- 
fcribing the goods’, gave it fo confiderable an advantage 
over the action of detinue, that by a fiction of law actions of 
trover were at length permitted to be brought againft any 
man, who had in his poffeffion by any means whatfoever the 
perfonal goods of another, and fold them or ufed them with- 
out the confent of the owner, or refufed to deliver them when 
demanded. ‘The injury lies in the converfion : for any man 
may take the goods of another into poffeffion, if he finds 
them ; but no finder is allowed to, acquire a property therein, 
unlefs the owner be for ever unknown ™: and therefore he 
muft not convert them to his own ufe, which the law pre- 
fumes him to do, if he refufes to reftore them to the owner : 
for which reafon fuch refufal alone is, prima facie, fuffieient 
evidence of a convérfion ". |The fa& of the finding, or tro- 
ver, is therefore now totally immaterial: for the plaintiff 
needs only to fuggeft (as words of form) that he loft fuch 
goods, and that the defendant found them: and, if he proves 
that the goods are his property, and that the defendant had 
them in his pofieffion, it is fuficient. But a converfion muft 
be fully proved : and then in this action the plaintiff fhall 
recover damages, equal to the value of the thing converted, 
but not the thing itfelf; which nothing will recover but an 
action of detinue or replevin. 
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As to the damage that may be offered to things perfonal, 
while in the poffeffion of the owner, as hunting a man’s deer, 
fhooting his dogs, poifoning his cattle, or in any wife taking 
from the value of any of his chattels, or making them in a 
worfe condition than before, thefe are injuries too obvious to 

need explication. ‘I have only therefore to mention the re- 
medies given by the law to redrefs them, which are in two 
fhapes : aby action of trefpafs vi et armis,. where the act is in 
itfelf zmmediately injurious to another’s property, and there- 
fore neceflarily accompanied with fome degree of force; and 
by fpecial action on the cafe, where the act is in itfelf Tlie 
rent, and the injury only confequential, and therefore arifing * 
without any breach of the peace. In both of which fuits the 
plaintiff fhall recover damages, in proportion to the injury 
which he proves that his property has fuftained. And it is 
not material whether the damage be done by the defendant 
himfelf, or his fervants by his direction ; for the ation G 
lie againft the mafter as well as the fervant°. And, ifa ma 
kips a dog or cther brute animal, ufed to do oaicRief, as 
by worrying fheep, or the like, the owner muft anfwer for 
the confequences, if he knows of fuch evil habit?. 


IJ. HITHERTO of injuries affecting the right of things 
perfonal, in poffeffion. Weare next to confider thofe which 
regard things in aétioz only; or fuch rights as are founded 
on, and arife from contracts ; the nature and feveral divifions 
of which were explained in the preceding volumea., The 
violation, or non-performance, of thefe contracts might be 
extended into as great a variety of wrongs, as the rights which 
we then confidered : but I fhall now endeavour to reduce 
them into a narrow compafs, by here making only a twofold 
divifion of contracts ; wiz. contracts exprefs, and contracts 
implied; and confidering the injuries that arife from the vio- 
lation of each, and their refpective remedies. 


Express contracts include three diftinét fpecies; debts, 
covenants, and promifes. 
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1. THE legal acceptation of debt is, a fum of money due 
by certain and exprefs agreement. As, by a bond for a deter- 
minate fum; a bill or note; a fpecial bargain; or a rent re- 
ferved ona leafe; where the quantity is fixed and unalterable, 
and does not depend upon any after-calculation to fettle it. 
The non-payment of thefe is an injury, for which the proper 
remedy is by action of debt", to compel the performance of 
the contract and recover the fpecifical fum duc *. This is the 
fhorteft and fureft remedy; particularly where the debt arifes 
upon a fpecialty, that is, upon a deed or inftrument under 
feal.” So alfo, if I verbally agree to pay a man a certain price 
for a certain parcel of goods, and fail in the performance, an 
action of debt lies againft me; for this is alfo a determinate 
contract: but if I agree for no fettled price, I am not liable 
to an action of debt, but a fpecial action on the cafe, accord- 
ing to the nature of my contract. And indeed actions of 
debt are now feldom brought but upon fpecial contracts under 
feal : wherein the fum due is clearly and precifely exprefled : 
for in cafe of fuch an action upon a fimple contract, the plain- 
tiff labours under two difficulties. Firft, the defendant has 
here the fame advantage as in an action of detinue, that of 
waging his law, or purging himfelf of the debt by oath, if 
` he thinks proper’, Secondly, in an action of debt the plain- 
tiff muft recover the whole debt he claims, or nothing at all. 
For the debt is one fingle caufe of action, fixed and deter- 
mined ; and which therefore, if the proof varies from the 
claim, cannot be looked upon as the fame contract whereof 
the performance is fued for. If therefore I bring an action 
of debt for 30/, I am not at liberty to prove a debt of 20/, 
and recover a verdict thereon; any more than if I bring an 
action of detinue for a horfe, I.can thereby recover an ox. 
For I fail in the proof of that contrat, which my action or 
complaint has alleged to be fpecific, exprefs, and determinate. 
But in an action on the cafe, on what is called an zndebitatus 
affumpfit, which is not brought to compel a fpecific perform- 
ance of the contract, but to recover damages for it’s non- 
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performance, the implied affump/fit, and confequently the 
damages for the breach of it, are in their nature indetermi- 
nate; and will therefore adapt and proportion themfelves to 
the truth of the cafe which fhall be proved, without being 
confined to the precife demand ftated in the declaration. For 
if any debt be proved, however lefs than the fum demanded, 
the law will raife a promife pro tanto, and the damages will 
of courfe be proportioned to the a€tual debt. So that I may 
declare that the defendant, being indebted to me in 30/, under- , 
took or promifed to pay it, but failed; and lay my damages 
arifing from fuch failure at what fum I pleafe: and the jury 
will, according to the nature of my proof, allow mie either 
the whole in damages, or any inferior fum. 


THE form of the writ of debt is fometimes in the debet and 
detinet, and fometimes in the detinet only: that is, the writ 
ftates, either that the defendant owes and unjuftly detains the 
debt or thing in queftion, or only that he unjuftly detains it. 
It is brought in the debet as well as detinet, when fued by one 
of the original contracting parties who perfonally gave the » 
credit, againft the other who perfonally incurred the debt, or 
againft his heirs, if they are bound to the payment ; as by the 
obligee againft the obligor, the landlord againft the tenant, 
&c. But, if it be brought by or againft an executor for a debt 
due to or from the teftator, this, not being his own debt, 
fhall be fued for in the detinet only". So alfo if the action 
be for goods, for corn, or an horfe, the writ fhall be in the 
detinet only ; for nothing but a fum of money, for which I 
(or my anceftors in my name) have perfonally contracted, is 
properly confidered as my debt. And indeed a.writ of debt 
. in the detinet only, for goods and chattels, is neither more 
nor lefs than a mere writ of detinue; and is followed by the 
very fame judgment ”. 


2. A COVENANT alfo, contained in a deed, to do a direct 
act or to omit one, is another fpecies of exprefs contracts, the 
violation or breach of which is a civil injury. As if a man 
covenants to be at York by fuch a day, or not to exercife a 
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trade in a particular place, and is not at York at the time 
appointed, or carries on his trade in the place forbidden, thefe 
are direct breaches of his covenant; and may be perhaps 
greatly to the difadvantage and lofs of the covenantee. "The 
remedy for this is by awrit of covenant” : which direéts the 
fheriff to command the defendant generally to keep his cove- 
nant with the plaintiff (without f{pecifying the nature of the 
covenant) or fhew good caufe to the contrary: and if he 
continues refractory, or the covenant is already fo broken 
that it cannot now be fpecifically performed them the fubfe- _ 
quent proceedings fet forth with precifion the covenant, the 
breach, and the lofs which has happened thereby; whereupon 
the jury will give damages, in proportion to the injury fuf- 
tained by the plaintiff, and occafioned by fuch breach of the 
defendant’s contract. 


THERE is one fpecies of covenant, of a different nature 
from the reft; and that is a covenant real, to convey or dif- 
pofe of lands, which feems to be partly of a perfonal and 
partly of a real nature*. For this the remedy is by a fpecial 
writ of covenant, for a.fpecific performance of the contract, 
concerning certain lands particularly defcribed in the writ. 
Ic therefore directs the fheriff to command the defendant, 
here called the deforciant, to keep the covenant made be- 
tween the plaintiff and him ‘concerning the identical lands in 
queftion : and upon this procefs it is that fines of land are 
ufually levied at common law’; the plaintiff, or perfon to 
whom the fine is levied, bringing a writ of covenant, in 
which he fi ugeelts fome agreement to have been made between 
him and the deforciant, touching thofe particular lands, for 
the completion of which he brings this action. And, for the 
end of this fuppofed difrerence, the fine or finalis concordia is 
made, whereby the deforciant (now called the cognizor) ac- 
knowleges the tenements to be the right of the piaintiff, now 
called the cognizee. And moreover, as leafes for years were 
formerly confidered only as contracts” or covenants for the 
enjoyment of the rents and profits, and not as the conveyance 
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of any real intereft in the land, the antient remedy for the 
leffee, if ejected, was by writ of covenant againft the leffor, 
to recover the term (if in being) and. damages, in cafe the 
oufter was committed by the leflor himfelf; or, if the term 
was expired, or the oufter was committed by a ftranger, 


claiming by an elder title, then to recover damages only à. 


p A PROMISE is in the nature of a verbal covenant, and 
wants nothing but the folemnity of writing and fealing to 
make it abfolutely the fame. If therefore it be to do any ex- 
plicit act, it is an exprefs contract, as much as any covenant; 
and the breach of it is an equal injury. The remedy indeed 
is not exactly the fame: fince, inftead of an action of cove- 
nant, there only lies an ation upon the cafe, for what is 
called the affumpfit or undertaking of the defendant; the 
failure of performing which is the wrong or injury done to 
the plaintiff, the damages whereof a jury are to eftimate and 
fettle. Asif a builder promifes, undertakes, or aflumies to 
Caius, that he will build and cover his houfe within a time 
limited, and fails to do it; Caius has an aétion on the cafe 
againft the builder, for this breach of his exprefs promife, 
undertaking, or affumpfit; and fhall recover a pecuniary fa2- 
tisfaction for the injury fuftained by fuch delay. So alfo in 
the cafe before-mentioned, of a debt by fimple contra&, if the 
debtor promifes to pay it and does not, this breach of promife 
entitles the creditor to his action on the cafe, inftead of being 
driven to an action of debt®.. Thus likewife a promiffory 
note, or note of hand not under feal, to pay money at a day ` 
certain, is an exprefs affumpfit; and the payee at common 
law, or by cuftom and act of parliament the indorfee*, may 
recover the value of the note in damages, if it remains un- 
paid. Some agreements indeed, though never fo exprefsly 
made, are deemed of fo important a nature, that they ought 
not to reft in verbal promife only, which cannot be proved 
but bythe memory (which fometimes will induce the per- 
jury) of witnefles. To prevent which, the ftatute of frauds 
and perjuries, 29 Car. II. c. 3. enacts, that in the five follow- 
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ing cafes no verbal promife fhall be fufficient to ground an 
action upon, but at the leaft fome note or memorandum of it 
fhall be made in writing, and figned by the party to be 
charged therewith: 1. Where an executor or adminiftrator 
promifes to anfwer damages out of his own eftate. 2. Where 
a man undertakes to anfwer for the debt, default, or mifcar- 
riage of another. 3. Where any agreement is made, upon 
confideration of marriage. 4. Where any contract or fale is 
made of lands, tenements, or hereditaments, or any intereft 
therein. 5. And, laftly, where there is any agreement that 
is not to be performed within a year from the making there- 
of. In all thefe cafes a mere verbal affumpfit is void. 


From thefe exprefs contracts the tranfition is eafy to thofe 
that are only zmplied by law. Which are fuch as reafon and 
juftice dictate, and which therefore the law prefumes that 
every man has contracted to perform; and, upon this pre- 
fumption, makes him anfwerable to fuch perfons, as fuffer 
by his non-performance. 


OF this nature are, firft, fuch as are neceflarily implied by 
the fundamental conftitution of government, to which every 
man is acontracting party. And thus it is that every perfon 
is bound and hath virtually agreed to pay fuch particular fums 
of money, as are charged on him by the fentence, or affefled 
by the interpretation, of the law. For it is a part of the 
original contract, entered into by all mankind who partake 
the benefits of fociety, to fubmit in all points te the muni- 
cipal conftitutions and local ordinances of that ftate, of 
which each individual is a member. Whatever therefore the 
laws order any one to pay, that becomes inftantly a debt, 
which he hath beforehand contracted to difcharge. And 
this implied agreement it is, that gives the plaintiff a right 
to inftitute a fecond action, founded merely on the general 
contract, in order to recover fuch damages, or fum of money, 
as are afleffed by the jury and adjudged by the court to be 
due from the defendant to the plaintiff in any former action. - 
So that if he hath once obtained a judgment againft another 
for a certain fum, and negleéts to take out execution there- 
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upon, he may afterwards bring an action of debt upon this 
judgment ‘, and fhall not be put upon the proof of the ori- 
ginal caufe of action; but upon fhewing the judgment once 
obtained, ftill in full Moree, and yet unfatished, the law im-. 
mediately implies, that by the original contract of fociety the 
defendant hath contracted a debt, and is bound to pay it. 
This method feems to have been invented, when real actions 
were more in ufe than at prefent, and damages were permitted 
to be recovered thereon; in order to have the benefit of a 
writ of capias to take the defendant’s body in execution for 
thofe damages, which procefs was allowable in an action of 
debt (in confequence of the ftatute 25 Edw. III. c. 17.) but 
not in an action real. Wherefore, fince the difufe of thofe 
real actions, actions of debt upon judgment in perfonal fuits 
have been pretty much difcountenanced by the courts, as 
being generally vexatious and oppreffive, by harraffing the 
defendant with the cofts of two actions inftead of one. 


On the fame principle it is, (of an implied original con- 
tract to fubmit to the rules of the community, whereof we 
are members) that a forfeiture impofed by the bye-laws and 
private ordinances of a corporation upon any that belong to 
the body, or an amercement fet in a court-leet or court- 
baron upon any of the fuitors to the court (for otherwife it 
will not be binding *) immediately create a debt in the eye 
of the law: and fuch forfeiture or amercement, if unpaid, 
work an injury to the party or parties entitled to receive it ; 
for which the remedy is by action of debt“. 


Tue fame reafon may with equal juftice be applied to all 
penal ftatutes, that is, fuch acts of parliament whereby a for- 
feiture is inflicted for tranfgreffing the provifions therein 
enacted. ‘The party offending is here bound by the funda- 
mental contract of fociety to obey the diretions of the legif- 
lature, and pay the forfeiture incurred to fuch perfons as the 
law requires. The ufual application of this forfeiture is 
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either to the party grieved, or elfe to any of the king’s fub- 
jects in general. Of the former fort is the forfeiture inflicted 
by the ftatute of Winchefter ® (explained and enforced by 
feveral fubfequent {tatutes") upon the hundred wherein a 
man is robbed, which is meant to oblige the hundredors to 
make hue and cry after the felon; for, if they take him, they 
ftand excufed. But otherwife the party robbed is entitled to 
profecute them, by a fpecial action on the cafe, for damages 
equivalent to his lofs, And of the fame nature is the a&ion 
given by flatute 9 Geo. I. c. 22. commonly called the black 
aét, againft the inhabitants of any hundred, in order to make 
fatisfaction in damages to all perfons bm have fuffered by 
the offences enumerated and made felony by that a&. But, 
more ufually, thefe forfeitures created by ftatute are given at 
large, to any common informer ; or, in other words, to any 
fuch perfon or perfons as will fue for the fame: and hence 
fuch actions are called popular actions, becaufe they are given 
to the people in generali. Sometimes one part is given to 
the king, to the poor, or to fome public ufe, and the other 
part to the informer or profecutor; and then the fuit is called 
a gui tam action, becaufe it is brought by a perfon ‘* gui 
<c tam pro domino rege, Fc. quam pro fe ipfo in hac parte fequi- 
«c tur”? If the king therefore himfelf commences this fuit, 
he fhall have the whole forfeiture *. ‘But if any one hath be- 
gun a gui tam, or popular, action, no other perfon can pur- 
fue it; and the verdi& paffed upon the defendant in the firft © 
fuit is a bar to all others, and conclufive even to the king 
himfelf. This has frequently occafioned offenders to procure 
their own friends to begin a fuit, in order to foreftall and 
prevent other actions: which practice 1s in fome meafure 
prevented by a ftatute made in the reign of a very fharp- 
fighted prince in penal laws; 4 Hen. VII. c. 20. which enacts, 
that no recovery, otherwife than by verdict, obtained by col- 
lufion in an action popular, fhall be a bar to any other action 
profecuted bona fide. A provifton, that feems borrowed from 
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the rule of the Roman law, that if a perfon was , nequitted of 
any accufation, merely by the prevarication of the accufer, 
a new profecution might be commenced againft him |. 


A seconn clafs, of implied contra€ts, are fuch as do not 
arife from the exprefs. détermination of any court, or the po- 
fitive direction of any ftatute; but from natural reafon, and 
the jut conftruction of law. Which clafs extends to all 
prefumptive undertakings or affumpfits; which, though never 
perhaps actually made, yet conftantly arife fort this general 
implication ahd intendment of the courts of judicature, that 
every man hath eiigaged to perform: ‘what his duty or juftice 
ws age ek 


T: ir I marid} a perfon to tranfact any bufinefs for me, 
or perforth:any work, the law implies that I undertook, or 
affurried to pay him: fo much as his labour deferved- And.if 
I negle&t to make him amends, he has a remedy for this 
' injury by bringing his action on the cafe upon this implied 
affumpfit ; wherein he is at liberty to fuggeft that I promifed 
to pay him fo much as ‘he reafoniably deferved, and then to 
aver that his trouble was really worth fuch a particular fum, 
which the defendant has omitted to pay. But this val dation 
of his trouble is fubmitted to the determination of a jury ; 
who will affefs fuch a fum in damages as they think he really 
merited. ‘This is called an affump/it on a quantum meruit. 


2. THERE is alfo an implied a/fiump/it on a quantum valebat, 
which is very’ fimilar to the former ; being only where one 
takes up goods or wares of a tradefman, without exprefsly - 
agreeing for the price. There the law concludes, that both 
parties did intentionally agree, that the real value of the 
goods fhould be paid; and an action on the cafe may be 
brought accordingly, if the vendee refufes to pay that value. 
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3. A THIRD fpecies of implied a/ump/ts is when one has 
had and received money belonging to another, without any 
valuable confideration given on the receiver’s part: for the 
law conftrues this to be money had and received for the ufe 
of the owner only; and implies that the perfon fo receiving 
promifed and undertook to account for it to the true pro- 
prietor. And, if he unjuftly detains it, an action on the 
cafe lies againft him for the breach of fuch implied promife 
and undertaking; and he will be made to repair the owner 
in damages, equivalent to what he has detained in fuch vio- 
lation of his promife. ‘This is_a very extenfive and bene- 
ficial remedy, applicable to almoft every cafe where the de- 
fendant has received money which ex aequo et bono he ought 
to refund. It lies for money paid by miftake, or on a con- 
fideration which happens to fail, or through impofition, 
extortion, or oppreffion, or where undue advantage is taken 
of the plaintiff’s fituation ™.. 

“4. WHERE a perfon has aid out and expended his own 
money for the ufe of another, at his requeft, the law implies 
a promife of repayment, and an action will lie on this 


affumpfit”. : 


5., LIKEWISE, fifthly, upon a ftated account between twe 
merchants, or other perfons, the law implies that he againft 
whom the ballance appears has engaged to pay it to the other; 
though there be not any actual promife. And from this im- 
plication it is frequent for actions on the cafe to be brought, 
declaring that the plaintiff and defendant had fettled their 
` accounts together, in/imul computaffent, (which gives name 
to this fpecies of affump/it) and that the defendant engaged 
to pay the plaintiff the ballance, but has fince neglected to 
do it. But if no account has been made up, then the legal 
remedy is by bringing a writ of account, de computo®; com- ` 
manding the defendant to render a juft account to the plaintiff, 
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or {hew the court good caufe to the contrary. In this aétion, 
if the plaintiff fucceeds, there are two judgments: the firft 
is, that the defendant do account (quod computet) before 
auditors appointed by the court ; and, when fuch account is 
finifhed,.then the fecond judgment is, that he do pay the 
plaintiff fo much as he is found in arrear. , “This action, by 
the old common law”, lay only againft the parties themfelves, 
and not their executors ; Ueodulé matters of account re(ted 
folely in their own Enito But this defect, after many 
fruitlefs attempts in parliament, was at laft remedied by fta- 
tute 4 Ann. c. 16. which gives an action of account againft 
the executors and adminiftrators. But however it is found 
by experience, that the moft ready and effectual way to fettle 
thefe matters of account is by bill in a court of equity, where 
a difcovery may be had on the defendant’s oath, without re- ` 
lying merely on the evidence which the plaintiff may be able 
to produce. Wherefore actions of account, to compel a 
man to bring in and fettle his accounts, are now very feldom 
ufed ; though, when an account is once ftated, nothing is 
more common than an action upon the implied a/ump/fit to 
pay the ballance. 


6. THe laft clafs of contracts, implied by reafon and con- 
ftruction of law, arifes upon this fuppofition, that every one 
who undertakes any office, employment, truft, or duty, con- 
tracts with thofe who.employ or entruft him, to perform it 
with integrity, diligence, and fkill. And, if by his want 
of either of thofe qualities any injury accrues to individuals, 
they have therefore their remedy in damages by a fpecial ac- 
tion on the cafe. A few inftances will fully illuftrate this 
matter. If an officer of the public is guilty of negleét of 
duty, ora palpable breach of it, of non-feafance or of mif- 
feafance; as, if the fheriff does not execute a writ fent to 
him, or if he wilfully makes a falfe return thereof; in both 
thefe cafes the party aggrieved fhall have an action on the cafe, 
for damages to be affeffed by a jury 9. If a fheriff or gaoler 
fuffers a prifoner, who is taken’ upon. mefne procefs (that 
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is, during the pendency of a fuit) to efcape, he is liable to. 
an action. on the cafe". But if, after judgment, a gaoler or 
a fheriff permits a debtor to efcape, who is charged in execu- 
tion for a certain fum; the debt immediately becomes his 
own, and he is e” A by action of debt, being for a 
fum liquidated and afcertained, to fatisfy the creditor his 
whole demand: which doétrine is grounded * on the equity 
of the ftatutes of Weftm, 2. 13 Edw. I. c. 11. and 1 Ric. II. 
c. 12. An advocate or attorney that betray the caufe of their 
client, or, being retained, neglect to appear at the trial, by 
which the caufe mifcarries, are liable to an action on the 
cafe, for a reparation to their injured client f. ‘There is alfo 
in law always an implied contract with a common inn-keeper, 
to fecure his gueft’s goods in his inn ; with a common car- 
rier or bargemafter, to be anfwerable for the goods he carries; 
with a common farrier, that he fhoes a horfe well, without 
laming him; with a common taylor, or other workman, that 
he performs his bufinefs in a workmanlike manner: in which 


if they fail, an action on the cafe lies to recover damages for ` 


fuch breach of their general undertakingt. But if I employ 
2 perfon to tranfact any of thefe concerns, whofe common 
profeffion and bufinefs it is not, the law implies no fuch ge- 
neral undertaking; but, in ever to charge him with damages, 
a fpecial agreement is required. Alfo if an inn-keeper, or 
other victualler, hangs out a fign and opens his houfe for tra- 
vellers, it is an implied engagement to entertain all perfons 
who travel that way; and upon this univerfal afumpfit an 
action on the cafe will lie againft him for damages, if he 
without good reafon refufes to admit a traveller". If any 
one cheats me with falfe cards or dice, or by falfe weights and 
meafures, or by felling me one commodity for another, an 
action on the cafe alfo lies againft him for damages, upon 
the contract which the law always implies, that every tranf- 
action is fair and honeft’. In contracts likewife for fales, 
it is conftantly underftood that the feller undertakes that the 
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commodity he fells is his own ; and if it proves otherwife, 
an action on the cafe lies againft him, to exa& damages fot 
this deceit. In contracts for provifions it is always implied 
that they are wholefome ; and,’ if they be not, the fame ret 
medy may behad. Alfo if he, that felleth any thing, doth 
upon the fale warrant it to be good, the law annexes a tacit 
contract to this warranty, that if it be not fo, he fhall-make 
compenfation to the buyer: elfe it is an injury to good faith, 
for which an action on the cafe will lie to recover damages ”. 
The warranty muft be upon the fale; for if it be made after, 
and not at the time of the fale, it is a void warranty*: for it is 
then made without any confideration; neither does the buyer 
then take the goods upon the credit of the vendor. Alfo the 
warranty can only reach to things in being at the time of the 
warranty made, and not to things 7” futuro: as, that a horfe 
is found at the buying of him; not that‘he wil be found two 
years hence. But if the vendor knew the goods to be un- 
found, and hath ufed any art to difguife them, or if they 
are in any fhape different from what he reprefents them to be 
to the buyer, this artifice fhall be equivalent to an exprefs 
warranty, and the vendor is anfwerable for their goodnefs. 
A general warranty will not extend to guard againft defects 
that are plainly and obvioufly the object of one’s fenfes, as if 
a horfe be warranted perfect, and wants either a tail or an 
ear, unlefs the buyer in this cafe be blind, But if cloth is 
warranted to be of fuch a length, when it is not, there an 
action on the cafe lies for damages ; for that cannot be dif- 
cerned by fight, but only by a collateral proof, the meafuring 
itz. Alfo if a horfe is warranted found, and he wants the 
fight of an eye, though this feems to be the objec of one’s 
fenfes, yet as the difcernment of fuch defects Is frequently 
matter of fkill, it hath been held that an a&tion on the cafe 
lieth, to recover damages for this impofition *. 


Besrpes the fpecial action on the cafe, there is alfo a pe- 
culiar remedy, entitled an action of deceit, to give damages 
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in fome particular cafes of fraud; and principally where one 
` man does any thmg in the name of another, by which he is 
deceived or injured €; as if one brings an action in another’s 
name, and then fuffers a nonfuit, whereby the plaintiff be- 
comes liable to cofts: or where one fuffers a fraudulent re- 
covery of land or chattels to the prejudice of him that hath 
right. It alfo lies in the cafes of warranty before-mentioned 4, 
and the other injuries committed contrary to good faith and 
~honefty. But the action on the cafe, in nature of deceit, is 
more ufually brought upon thefe occafions. 


Tuus much for the non-performance of contracts exprefs 
or implied ; which includes every poffible injury to what is 
by far the moft confiderable fpecies of perfonal property; viz. 
that which confifts in action merely, and not in poffeffion. 
Which finifhes our inquiries into fuch wrongs as may be 
offered to perfonal property, with their. user remedies by 
fuit or action. 
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CHAPTER THE TENTH. 


Or INJURIES ro REAL PROPERTY, 
AND FIRST oF DISPOSSESSION, or 
OUSTER or tus FREEHOLD. | 


COME now to confider fuch i injuries as affe& that fpe- 

cies of property which the laws of England have deno- 
minated rea/; as being of a more fubltential and permanent 
nature, than thofe tranfitory riab of which perfonal chattels 
are the object. 


REAL injuries then, or injuries affecting real rights, are 
principally fix; x. Oufter; 2. Trefpafs; 3. Nufance; 
4. Wafte ; 5. Subtraction ; 6. Difturbance, 


OustTer, or difpofleffion, is a wrong or injury that carries. 
with it the amotion of poffeffion : for thereby the wrong-. 
doer gets into the actual occupation of the Jand or heredita- 
ment, and obliges him that hath a right to feek his legal. 
remedy ; in order to gain poffeffion, and damages for the in- 
jury fuftained. And fuch oufter, or difpoffeffion, may either, 
be of the freehold, or of chattels real. Oufter of the freehold is. 
effected by one of the following methods, 1. Abatement; 
2. Intrufion; 3. Diffeifin; 4. Difcontinuance ; 5. Deforce- 
ment. All ai which in their order, and afterwards their, 
refpective remedies, will be confidered i in the prefent chapter. 


I. AND, firft, an abatement is where a perfon dies feifed of 
an icheriliaiecs and before the heir or devifec enters, a ftranger 
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who hás no right makes entty, and gets poffeffion of the free- 
hold : this entry of him is called an abatement, and he him- 
felf is denominated an abator*. It is to be obferved that 
this expreffion, of abating, which is derived from the French 
and fignifies to quafh, beat down, or deftroy, is ufed by our 
Jaw in three fenfes. The firft, which feems to be the pri- 
mitive fenfe, is that of abating or.beating down a nufance, 
of which we {poke i in the beginning of this book °: and in 
a like fenfe it is ufed‘in ftatute Weftm. r. 3 Edw. I. c. 17. 
where mention is made of abating a caftle or fortrefs; in 
which cafe it clearly fignifies to pull it down, and level it 
with the ground. ‘The fecond fignification of abatement is 
that of abating a writ or action, of which we fhall fay more 
hereafter : here it is taken figuratively, and fignifies the over- 
throw or defeating of fuch writ, by fome fatal exception to 
it. The laft fpecies of baletka is that we have now before 
ús; which is alfo a figurative expreffion to denote that the 
rightful pofleffion or freehold of the heir or devifee is over- 
thrown by the rude'intervention of a ftranger. 


Tu18 abatement of a freehold is fomewhat fimilar to an 
immediate occupancy in a ftate of nature, which is effected 
by taking poffeffion of the land the fame inftant that the prior 
occupant by his death relinquifhes it. But this, however 
agreeable to natural juftice, confidering man merely as an 
individual, is diametrically oppofite to the law of fociety, and 
particularly the law of England : which, for the prefervation 
of public’ peace, hath prohibited as far as poffible all acqui- 
fitions by mere occupancy : and hath directed that lands, on 
the death of the prefent pofleffor, fhould immediately veft 
either in fome perfon, exprefsly named and appointed by the 
deceafed, as his devifee ; or, on default of fuch appointment, 
in fuch of his’ next relations as the law hath fele€ted and 
pointed out as his natural reprefentative or heir, Every 
entry therefore of a mere ftranger by way of intervention 
between the anceftor and heir or perfon next entitled, which 
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keeps the heir or devifee out of poffeffion, is. oné of the higheft 
injuries. to the rights of real property. 


2 Tue fecond fpecies of i injury by oufter, or amotion 
of pofleffion from the freehold, is by intrufion: which is the 
-entry of a ftranger, after a particular eftate of freehold is de- 
termined, before him in- remainder or reverfion. And it 
happens where a tenant for term of life dieth feifed of certain 
lands and tenements, and a ftranger entereth thereon, after 
fuch death of the tenant, and before any entry of him in re- 
mainder or reverfion ©. ‘This entry and interpofition of the 
ftranger differ from an abatement in this; that an abatement 
is always to the prejudice of the heir, or immediate devifee ; 
an intrufion is always to the prejudice of him in remainder 
or reverfion. For example; if A dies feifed of lands in fee-- 
fimple, and, before the entry of B his heir, C enters thereon, 
this is an Warontenie’ but if A be tenant for life, with re- 
mainder to B in fee-fimple, and, after the death of A, C 
enters, this is an intrufion. Alfo if A be tenant for life on 
leafe from B, or his anceftors, or. be tenant by the curtefy,: 
or in dower, the reverfion being vefted in B ; and after the 
death of ʻA, `C enters and keeps B out of pofleffion, this is 
likewife' an ‘intrufion: So that an intrufion is always imme- 
diately confequent upon the determination of a particular 
eftate ; an abatement is always confequent upon the defcent 
or devife of an eftate in fee-fimple. And in either cafe the 
injury is equally great. to him whofe ee is déteated by 
this unlawful occupancy. l ` 


3. Tue third fpecies of injury by oufter, or privation of 
the freehold, is by difez/fim. Diffeifin'is a wrongful putting 
out of him that is feifed of the freehold 4. The two former 
{pecies of injury were by a wrongful entry where the pofleffion 
was vacant; but this is an attack upon him who is in actual 
pofleffion, and turning him out of it. Thofe were an oufter 
from a freehold in law; this is an oufter from a freehold in, 
deed, This may be effected cither in corporeal’ inheritances, 
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or incorporeal. Diffeifin, of things corporeal, as of houfes, 
Jands, &c, muft be by entry and actual difpoffeffion of the 
‘freehold®; as if a man enters either by force or fraud into the 
houfe of another, and turns, or at leaft keeps, ,him and his 
fervants out of poffeffion. ` Diffeifin of incorporeal heredita- 
ments cannot be an actual difpoffeffion ; for the fubje& itfelf 
is neither capable of actual bodily pofleffion, nor difpoffeffion : 
but it depends on their refpective natures, and various kinds ; 
being in general nothing more than a difturbance of the owner 
in the means of coming at, or enjoying them. With regard 
to freehold rent in particular, our antient law-books f men- 
tion five methods of working a diffeifin thereof: r. By ez- 
clofure ; where the tenant fo enclofeth the houfe or land, that 
the Jord cannot come to diftrein thereon, or demand it: 2. By 
foreftaller, or lying in wait; when the tenant befetteth the 
way with force and arms, or by menaces of bodily hurt af- - 
frights the leflor from coming: -3. By refcous; that is, either 
by violently retaking a diftrefs taken, or by preventing the 
lord with force and arms from taking any at all: 4. By re- 
plevin ; when the tenant replevies the diftrefs at fuch time 
when his rent is really due: 5. By denial; which is when 
the rent being lawfully demanded is not paid. All, or any 
of thefe circumstances work a difleifin of rent; that is, they 
wrongfully put the owner out of the only eoffefiion, of which 
_ the fubje& matter is capable, namely, the receipt of it. But. 
all -thefe difleifins, of hereditaments incorporeal, are only fo 
at the election and choice of the party injured ; if, for the 
fake of more eafily trying the right, he is pleafed to fuppofe 
himfelf diffeifed&. Otherwife, as there can be no actual 
difpoffeffion, he cannot be compulfively diffeifed of any in- 
corporeal hereditament. 


AnD fo too, even in corporeal hereditaments, a man may 
frequently fuppofe himfelf to be diffeifed, when he is not fo 
in fact, for the fake of entitling himfelf to the more eafy and 
commodious remedy of an affile of novel diffeifin, (which will 
be explained in the fequel of this chapter) inftead of being 
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driven to the more tedious procefs of a writ of entry * The 
true injury of compulfive diffeifin feems to be that of difpof- 
fefling the tenant, and fubftituting onefelf to be the tenant of 
the lord in his ftead; in order to which in the times of pure 
feodal tenure the confent or connivance of the lord, who 
upon every defcent or alienation perfonally gave, and who 
therefore alone could change, the feifin or inveftiture, feems 
to have been antiently neceflary. But when in procefs of 
time the feodal form of alienation§ wore off, and the lord was 
no longer the inftrument of giving actual feifin, it is probable 
that the lord’s acceptance of rent or fervice, from him who 
had difpoffefled another, might conftitute a complete diffeifin. 

Afterwards, no regard was had to the lord’s concurrence, 
but the difpoffeffor himfelf was confidered as the fole diffeifor : 
and this wrong was then allowed to be remedied by entry 


only, without any form of law, as againft the diffeifor him- ` 


felf; but required a legal procefs againft his heir or alienee, 
And when the remedy byaffifewas introduced under Henry II, 
to redrefs fuch diffeifins as had been committed within a few 
years next preceding, the facility of that remedy induced 
others, who were wrongfully kept out of the freehold, to 
feign or allow themfelves to be difleifed, merely for the fake 
of the remedy. 


THEsE three fpecies of injury, abatement, intrufion, and 
diffeifin, are fuch wherein the entry of the tenant ab initio, as 
well as the continuance of his poffeffion afterwards, is un- 
lawful. But the two remaining fpecies are where the entry 
of the tenant was at firft lawful, but the wrong confifts in 
the detaining of pofleffion afterwatds. 


4. SucH is, fourthly, the injury of di/continuance; which 
happens when he who hath an eftate-tail, maketh a larger 
eftate of the land than by law he is entitled to do!: in which 
cafe the eftate is good, fo far as his power extends who made 
it, but no farther. As if tenant in tail makes a feoffment 
in fee-fimple, or for the life of the feoffee, or in tail; all 
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which are beyond his power to make, for that by the com- 
mon law extends no farther than to make a leafe for his own 
life: here the entry of the feoffce is lawful during the life of 
the feoffor; but if he retains the poffeffion after the death of 
the feoffor, it is an injury, which is termed a difcontinuance ; 
the antient legal eftate, which ought to have furvived to the 
heir in tail, being gone, or at leaft fufpended, and for a 
while difcontinued. For, in this cafe, on the death of the 
alienors, neither the heir in tail, nor they in remainder or 
reverfion expectant on the Seah neta of the eftate-tail, 
can enter on and poffefs the lands fo alienated. Alfo, by the 
common law, the alienation of an hufband who was feifed in 
the right of-his wife, worked a difcontinuance of the wife’s 

eair : till the ftatute 32 Hen. VIII. c. 28. provided, that 
‘no act by the hufband alone fhould work a difcontinuance of, 
or prejudice, the inheritance or freehold of the wife; but 
that, after his death, fhe or her heirs may enter on the lands 
in queftion. Formerly. alfo,: if an alienation was made by a 
fole corporation, as a bifhop or dean, without confent of the 
chapter; this was a difcontinuance j.. But this is now quite 
antiquated by_ the difabling flatutes of 1 Eliz. c. 19.. and 
13 Eliz. c. 10. which declare all fuch alienations abfolutely 
void ab initio, and therefore at prefent no difeont a can 
" thereby etcafioned. , eid ei Yo 


3 


4 
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g. THE fifth and laft fn of injuries ey oulter or pri- 
vation of the freehold, where the entry of the prefent tenant 
or pofleffor was originally lawful; but his detainer is now 
unlawful, is that by deforcement. .This, in it’s moft exten- 
five fenfe, is nomen generaliffimum ; a much larger and more 
comprehenfive expreffion thanany of the former: it then 
fignifying the holding of any. lands or tenements to which 
another perfon hath a right *. So that this includes aswell an 
abatement, an intrufion, a difleifin, or a difcontinuance, as 
any other fpecies of wrong whatfoever, whereby he that hath 
right to the freehold is kept out of poffeffion. But, as contra- 
diftinguifhed from the former, it is only fuch a detainer of the 
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freehold, from him. that hath the right of property, but never 
had any pofleffion under that right, as falls within none of 
the injuries which we have before explained, As in cafe 
where a lord has a feignory, and lands efcheat to him prop- 
ter defectum fanguinis, but the feifin of the lands is withheld 
from him : „here the injury is not abatement, for the right vefts 
notin the Íord as heir or devifee; nor is it intrufion, for it 
vefts not in him in remainder or reverfion ; nor is it dififin, 
for the lord was never feifed ; ‘nor does it at all bear the na- 
ture of any ‘fpecies of difcontinuance ; but, being neither of 
thefe four, it is therefore a deforcement'. If a man marries a 
woman, and during the coverture is feifed of lands, and 
alienes, and dies; is difleifed, and dies; or dies in pofleffion; 
and the alienee, diffeifor, or heir, enters on the tenements 
and doth not affign the widow her dower ; this is alfo a de- 
forcement to the widow, by withholding lands to which fhe 
hath aright™. In like manner, if a man leafe lands to ano- 
ther for.term of years, or for the life of a third perfon, and | 
the term expires by furrender, efflux of time, or death of the 
cefluy que vie ; and the leflee or any ftranger, who was at the 
expiration of the term in pofleffion, holds over, and refufes 
to deliver the poffeffion to him in remainder or reverfion, this 
is likewife a deforcement". Deforcements may alfo arife 
upon the breach of a condition in law: as if a woman gives 
Jands to a man by deed, to the intent that he marry. her, and 
he will not when thereunto required, but continues to hold 
the lands: this is fuch a fraud on the man’s part, that the 
law will not allow it to deveft the woman’s right of poffef- 
fion; though, his entry being lawful, it does deveft the 
actual poffeffion, and thereby becomes a deforcement °. De- 
forcements may alfo be grounded on the difability of the party 
deforced: as if an infant do make an alienation of his lands, 
and thealienee enters and keeps pofleffion ; now, as the alie- 
nation is voidable, this pofleflion as againft the infant (or, 
in cafe of his deceafe, as againft his heir) is after avoidance 
wrongful, and therefore a deforcement P. The fame happens, 
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when one of nonfane memory alienes his lands or tenements, 
and the alienee enters and holds poffeffion, this may alfo be 
a deforcement?, Another fpecies of deforcement is, where 
two perfons have the fame title to land, and one of them en- 
ters and keeps poffeffion againft the other : as where the ane 
ceftor dies feifed of .an eftate in fee-fimple, whioh defcends 
to two fifters as coparceners, and one of them enters before, 
the other, and will not fuffer her fifter to enter and enjoy her 
moiety ; this is alfo a deforcement', Deforcement may alfo 
be grounded on the non-performance of a covenant real: as 
if aman, feifed of lands, covenants to convey them to ano- 
thef, and neglects or refufes fo to do, but continues poffef- 
fion againft him; this poffeffion, being wrongful, is a de- 
forcement *. And hence, in levying a fine of lands, the perfon, 
againft whom the fictitious aCtion is brought upon a fuppofed 
breach of covenant, is called the deforciant. ‘Thus, laftly, 
keeping a man by any means out of a freehold office is a de- 
forcement : and, indeed, from all thefe inftances it fully 
appears, that whatever injury, (withholding the pofleffion 
of a freehold) is not included under one of the four former 
heads, is comprized under this of deforcement. 


THE feveral fpecies and degrees of injury by ou/fter being 
thus afcertained and defined, the next confideration is the 
remedy; which is, univerfally, the re/fitution or delivery of 
poffeffion to the right owner; and, in fome cafes, damages alfo 
for the unjuft amotion. The methods, whereby thefe reme- 
dies, or either of them, may be obtained, are various. 


I, Tue firft is that extrajudicial and fummary one, which 
we flightly touched in the firft chapter of the prefent book ¢, 
of entry by the legal owner, when another perfon, who hath 
no right, hath previoufly taken pofleffion of lands or tene- 
ments. In this cafe the party entitled may make a formal, 
but peaceable, entry thereon, declaring that thereby he takes 
poffefiion ; which notcrious act of ownerfhip is equivalent to 
a feodal inveftiture by the lord’; or he may enter on „any 

q Finch, Ibid. F.N. B. 202. t See pag. 5. 
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part of it in the fame county, declaring it to þe in the name 
of the whole": but if it lies in different counties he muft 
make different entries; for the notoriety of fuch entry or 
claim to the pares or freeholders of Weftmorland, is not any 
notoriety to the pares or frecholders of Suffex. Alfo if there 
be two diffeifors, the party diffeifed muft make his entry on 
both; or if one difleifor has conveyed the lands with livery to 
two diftinét feoffees, entry muft be made on doth*: for as 
their feifin is diftinét, fo alfo muft be the act which devefts 
that feifin. If the claimant be deterred from entering by me- 
naces or bodily fear, he may make claim, as near to the eftate 
as he can, with the like forms and folemnities: which claim 
is in force for a year and a day only *. »And therefore this 
claim, if it be repeated once in the fpace of every year and 
day, (which is called continual claim) has the fame effect with, 
and in all refpe&ts amounts to, a legal entry ”. Such an entry 
gives a man feifin 7, or puts him into immediate pofleffion that 
hath right of entry on the eftate, and thereby makes him 
complete owner, and capable of conveying it from himfelf 
by either defcent or purchafe. 


Tuts remedy by entry takes place in three only of the five 
fpecies of oufter, viz. abatement, intrufion, and diffeifin *: 
for, as in thefe the original entry of the wrongdoer was un- 
lawful, they may therefore be remedied by the mere entry of 
him who hath right. But, upon a difcontinuance or de- 
forcement, the owner of the eftate cannot enter, but is driven 
to his action : for herein the original entry being lawful, and 
thereby an apparent right of pofleffion being gained, the law 
will not fuffer that right to be overthrown by the mere act or 
entry of the claimant. Yet a man may enter ® on his tenant 
‘by fufferance : for fuch tenant hath no freehold, but only a 
bare poffeffion; which may be defeated, like a tenancy at 
will, by the mere entry of the owner. But if the owner 
. thinks it more expedient to fuppofe or admit € fuch tenant to 
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have gained a tortious freehold, he is then remediable by 
writ of entry, ad terminum qui praeteriit. 


On the other hand, in cafe of abatement, intrufion, or dif- 
feifin, where entries are generally lawful, this right of entry 
may be #olled, that is, taken away, by ee Defcents, 
which take away entries“, are when any one, feifed by any 
means whatfoever of the iea of a corporeal heredita- 
ment, dies, whereby the fame defcends to his heir: in .this 
cafe, however feeble the right of the anceftor might be, the 
entry of any other perfon Wo claims title to the freehold is 
taken away; and he cannot recover pofleffion againft the heir 
by this fummary method, but is driven to his ation to gain 
2 legal feifin of the cftate. And this, firt, becaufe the heir 
comes te the eftate by act of law, and not by his own a@; 
the law therefore protects -his title, and will not fuffer his 
poffeftion to be devefted, till the claimant hath proved a better 
right. Secondly, becaufe the heir may not fuddenly know 
the true ftate of his title: and therefore the law, which is 
ever indulgent to heirs, takes away the entry of fuch claimant 
as neglected to enter on the anceftor, who was well able to 
defend his title; and leaves the claimant only the remedy of 
a formal action againft the heir®. Thirdly, this was admi- 
rably adapted to the military fpirit of the feodal tenures, and 
tended to make the feudatory bold in war; fince his children 
Could not, by any mere entry of another, be difpoflefied of 
‘the lands whereof he died feifed. And, laftly, it is agreeable 
to the dictates of reafon and the general principles of law. 


For, in every complete titlef to lands, there are two 
things neceflary ; the poffeffion or feifin, and the right or 
property therein £; or, as it is exprefled in Fleta, juris et 
feifinae conjunétio, Now, if the pofleffion be fevered from 
the property, if A has the jus proprietatis, and B by fome un- 
lawful means has gained pofleflion of the lands, this is an 
injury to A; for which the law gives a remedy, by putting 
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him in poffeffion, but does it by different means according to 
the circumftances of the cafe. Thus, as B, who was him- 
felf the wrongdoer, and hath obtained the poffeffion by either 
fraud or forcey hath only a dare or naked poffeffion, without 
any fhadow of right; A therefore, who hath both the right 
of property and the right of poffeffion, may put an end to his 
title at once, by the fummary method of entry. But, if B 
the wrongdoer dies feifed of the lands, then B’s heir advanées 
one ftep farther towards a good title: he hath not only a bare 
poffeffion, but alfo an apparent jus poffeffionis, or right of pof- 
feffion. For the law prefumes, that the pofleffion, which is 
tranfmitted from the anceftor to the heir, is a rightful pof- 
feffion, until the contrary be fhewn: and therefore the mere 
entry of A is not allowed to evict the heir of B; but A is. 
driven to his action at law to remove the poffeffion of the 
heir, though his entry alone would have difpoflefled the an- 
ceftor. 


So that in general it appears, that no man can recover pof- 
feffion by mere entry on lands, which another hath by defcent. 
Yet this rule hath fome exceptions!, wherein thofe reafons 
ceafe, upon which the general doctrine is grounded ; efpe- 
cially if the claimant were under any legal difabilities, during 
the life of the anceftor, either of infancy, coverture, impri- 
fonment, infanity, or being out of the realm: in all which 
cafes there is no neglect or Jaches in the claimant, and there- 
fore no defcent fhall bar, or take away his entry *. And this 
title of taking away entries by defcent, is ftill farther nar- 
rowed by the ftatute 32 Hen. VIII. c. 33. which enacts, that 
if any perfon difleifes or turns another out of poffeffion, no 
defcent to the heir of the difleifor fhall take away the entry of 
him that has right to the land, unlefs the diffeifor had 
peaceable poffleffion five years next after the diffeifin, But the 
ftatute extendeth not to any feoffee or donee of the diffeifor, 
mediate or immediate ! : becaufe fuch a one by the genuine 
feodal conftitutions always came into the tenure folemnly 
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and with the lord’s concurrence, by actual delivery of feifin 
or open and public inveftiture. On the other hand, it is 
enacted by the ftatute of limitations, 21 Jac. I. c. 16. that no 
entry fhail be made by any man upon lands, unlefs within 
twenty years after his right fhall accrue. And by ftatute 
4 & 5 Ann. c. 16. no entry fhall be of. force to fatisfy the 
faid ftatute of limitations, or to avoid a fine levied of lands, 
unlefs an action be thereupon commenced within one year 
after, and profecuted with effect.. 


Upon an oufter, by the difcontinuance of tenant in tail, 
we have faid that no remedy by mere entry is allowed ; rm 
that, when tenant in tail alienes the lands entailed, this sales 
away the entry of the iffue in tail, and drives him to his a&tion 
at law to‘recover the adits m, For, as in the former 
cafes the law will not fuppofe, without proof, that the an- 
ceftor of him in poffeffion acquired the eftate by wrong ; and 
therefore, after five years peaceable pofleffion, and a defcent 
caft, will not fuffer the poffeffion of the heir to be difturbed 
by mere entry without action ; fo here, the law will not fup- 
pofe the difcontinuor to have aliened the eftate without power 
fo to do, and therefore leaves the heir in tail to his action at 
law, and permits not his entry to be lawful. Befides, the 
alienee, who came into poffleffion by a lawful conveyance, 
which was at leaft good for the life of the alienor, hath not 
only a bare poflefiion, but alfo an apparent right of pofleffion ; 
which is not allowed to be devefted by the mere entry of the 
claimant, but continues in force till a better right be fhewn, 
and recognized by a legal determination. And fomething 
alfo perhaps, in framing this rule of law, may be allowed to 
the inclination of the courts of juftice, to go as far as they 
could in making eftates-tail alienable, by declaring fuch alie- 
nations to be voidable only and not abfolutely void. 


In cafe of deforcements alfo, where the deforciant had ori- 
ginally a lawful pofleffion of the land, but now detains it 
wrongfully, he ftill continues to have the prefumptive prima 


m Co, Litt, 325, 


facia 


æ 


Ch. 10. WRONGS. 179 
facie evidence of right; that is,’ poffeffion lawfully gained. 
Which poffeffion fhall not be overturned by the mere entry 
of another; but only by the demandant’s fhewing a better 
right in a courfe of law. 


Tars remedy by entry muft be purfued, according to fta- 
tute 5 Ric. II.’ ft. r. c. 8. in a peaceable and eafy manner ; 
and not with force or ftrong hand. For, if’one turns or 
keeps another out of pofleffion forcibly, this is an injury of - 
both a civil and a criminal nature. ‘The civil is remedied by 
immediate reftitution; which puts the antient poffeflor iz 

flatu quo: the criminal injury, or public wrong, by breach 
of the king’s peace, is punifhed by fine to the king. For by 
the ftatute 8 Hen. VI. c.g. upon complaint made to any 
juftice of the peace, of a forcible entry, with {trong hand, on 
lands or tenements ; or a forcible detainer after a peaceable 
entry ; he fhall try the truth of the complaint by jury, and, 
upon force found, fhall reftore the poffeffion to the party fo 
put out: and in fuch cafe, or if any alienation be made to 
defraud the poffeflor of his right, {which is declared to be ab- 
folutely void) the offender fhall forfeit, for the force found, 
treble damages to the party grieved,: and make fine and ran- 
fom to the king. But this does not extend to fuch as endea- 
vour to keep pofleffion manu forti, after three years peaceable 
enjoyment of either themfelves, their. anceftors, or thofe 
under whom they claim; by a fubfequent claufe of the fame 
ftatute, enforced by ftatute 31 Eliz. c. 11. 


- H. Tuus far of remedies, where the tenant or occupier 
of the land hath gained only a mere poffeffion, and no apparent 
fhadow of right. Next follow another clafs, which are in 
ufe where the title of the tenant or occupier is advanced one 
ftep nearer to perfection ; fo that he hath in him not only a 
bare pofleffion, which may be deftroyed by entry, but alfo 
an apparent right of poffeffion, which cannot be removed- but 
by courfe of law: in the procefs of which muft be fhewn, 
that though he hath at prefent poffeffion and therefore hath 
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the prefumptive right, yet there is a right of poffeffion, fu- 
_ perior to his, refiding in him who brings the action. 


THESE remedies are either by a writ of entry, or an affifes 
which are actions merely poffeffory; ferving only to regain 
that pofleffion, whereof the demandant (that is, he who 
fues for the land) or his anceftors, have been unjuftly de- 
prived by the tenant or poffeflor of the freehold, or thofe 
under whom he claims. They meddle not with the right of 
property : only reftoring the demandant to that ftate or fitua- 
tion, in which he was (or by law ought to have been) be- 
fore the difpoffeffion committed. But this without any pre- 
judice to the right of ownerfhip : for, if the difpoffeffor has 
any legal claim, he may afterwards exert it, notwithftanding 
a recovery had againft him in thefe pofleflory actions. Only 
the law will not fuffer him to be his own judge, and either 
take or maintain pofleffion of the lands, until he hath re- 
covered them by legal means"; rather prefuming the right 
to have accompanied the antient feifin, than to refide in one 
who had no fuch evidence in his favour. 


1. THE firft of thefe pofleflory remedies is by writ of entry; 
which is that which difproves the title of the tenant or poflef- 
for, by fhewing the unlawful means by which he entered or 
continues poffeffion®. The writ is directed to the fheriff, 
requiring him to ‘* command the tenant of the land that he 
“* render (in Latin, praecipe quod reddat) to the demandant the 
“< premifes in queftion, which he claims to be his right and 
«< inheritance; and into which, as he faith, the faid tenant 
“ hath not entry but by a difleifin, intrufion, or the like, 
« made to the faid demandant, within the time limited by 
‘¢ Jaw: or that upon refufal he do appear in court on fuch a 
«< day, to fhew wherefore he hath not done it®.” This is 
the original procefs, the praecipe, upon which all the reft of 
the fuit is grounded ; and from hence it appears, that what 
is required of the tenant is in the alternative, either to deliver 
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feifin of the lands, or to fhew caufe why he will not. Which 
caufe may be either a denial of the fact, of having entered 
by fuch means as are fuggefted, or a juftification of his entry 
by reafon of title in himfelf, or in thofe under whom he. 
makes claim: and hereupon the pofleffion of the land is 
awarded to him who produces the cleareft right to poflefs it.’ 

In our antient books we find frequent mention of the de- 
grees within which writs of entry are brought. If they be 
brought againft the party himfelf that did the wrong, then 
they only charge the tenant himfelf with the injury ; ‘* zon 
€c habuit ingreffum nifi per intrufionem quam ipfe fecit” But 
if the intruder, difleifor, or the like, has made any alienation 
of the land to a third perfon, or it has defcended to his heir, 
that circumftance muft be alleged in the writ, for the action 
muft always be brought againft the tenant of the land; and 
the defect of his poffeflory title, whether arifing from his own 
wrong or that of thofe under whom he claims, muft be fet 
forth. One fuch alienation or defcent makes the firt 3 de- 
gree, which is called the per, becaufe then the form of a 
writ of entry is this; that the tenant had no right of entry, 
but Jy the original wrongdoer, who alienated the land, or 
from whom it defcended, to him: * non habuit ingreffum, 
< nifi per Guilielmum, qui fe in illud intrufit, et illud tenenti 
<&c dimfit*.”’ A fecond alienation or defcent makes another 
degree called the per and cui; becaufe the form of a writ of 
entry, in that cafe, is, that the tenant had no title to énter, 
but dy or under a prior alienee, to whom the intruder démifed 
it; °° non habuit ingreffum, nifi per Ricardum, cui Guilielmus 
“© illud dimifit, qui fe in illud intrufit’.”” "Thefe degrees thus 
ftate the original wrong, and the title of the tenant who 
claims under fuch wrong. If more than two degrees, that 
is, two alienations or defcents were paft, there lay no writ 
of entry at the common law. For, as it was provided, for the 
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quietnefs of men’s inheritances, that no one, even though 
he had the true right of poffeflion, fhould enter upon him 
who had the apparent ‘right by defcent or otherwife, but he 
was driven to his writ of entry to gain poffeffion ; fo, after 
more than two defcents or two conveyances were pafled, the 
demandant, even though he had the right both of pofleffion 
and property, was not allowed this pofeffory action ; but was 
driven to his writ of right, a long and final remedy, to punifh 
his neglect in not fooner putting in his claim, while the de- 
grees fubfifted, and for the ending of fuits, and quieting of 
all controverfiest. But by the ftatute of Marlbridge, 
52 Hen. III. c. 30. it was provided, that when the number 
of alienations or defcents exceeded the ufual degrees, a new 
writ fhould be allowed without any mention of degrees at all. 
And accordingly a new writ has been framed, called a writ 
of entry in the poff, which only alleges the injury of the 
wrongdoer, without deducing all the intermediate title from 
him to the tenant: ftating itin this manner; that the tenant 
had no legal entry unlefs after, or fubfequent to, the oufter 
or injury done by the original difpofleflor ; ‘* non habuit in- 
< sreffum nif poft intrufionem.quam Guilielmus in illud fecit;” 
and rightly concluding, that if the original title was 
wrongful, all claims derived from thence muft participate of 
the fame wrong. Upon the latter of thefe writs it is (the 
writ of entry fur diffeifin in the pofi) that the form of our 
common recoveries of landed eftates is ufually grounded ; 
which, we may remember, were obferved in the preceding 
volume "to be fictitious actions, brought againft the tenant 
of the freehold (ufually called the tenant to the praecipe, or 


writ of entry) in which by collufion the demandant recovers 
the land. 


THis remedial intrument, of writ of entry, is applicable 
to all the cafes of oufter before-mentioned, except that of dif- 
continuance by tenant in tail, and fome peculiar fpecies of 
deforcements. Such is that of deforcement of dower, by not 
afligning any dower to the widow within the time limited by 
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daw : for which. fhe has her remedy by writ of dower, unde 
nihil habet". But if fhe be deforced of part only of her 
dower, fhe cannot'then fay that nihil habet; and therefore fhe 
may have recourfe to another action, by writ of right of 
dower: which is a more general remedy, extending either to 
part or the whole; and is (with regard to her claim) of the 
fame nature as the grand writ of right, whereof we fhall pre- 
fently fpeak, is with regard to. claims in fee-fimple*. On 
the other hand, if the heir (being within age) or his guar- 
dian, affign her more than fhe ought to have, they may be 
remedied by a writ of admeafurement of dower Y. But in ge- 
neral the writ of entry is the univerfal remedy to recover our 
fefion, when wrongfully withheld from the owner. It were 
therefore endlefs to recount all the feveral divifions of writs of 
entry, which the different circumftances of the refpective de- 
mandants may require, and which are furnifhed by the laws 
of England*: being plainly and clearly chalked out in that 
moft antient and highly venerable colleGtion of legal forms, 
the regiffrum omnium brevium, or regifter of fuch writs as are 
fuable out of the king’s courts, upon which Fitzherbert’s 
natura brevium is a comment; and in which every man who 
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x Ibid. 16, 

Y F.N. B. 148. Finch, L. 314. 
Stat. Weftm. 2. 13 Edw, I. c. 7. 

E See Bratton, J.q.tr. 7. ¢. 6. 
§.4. Britton. c. 114. fol, 264. The 
moft ufual were, 1. The writs of entry 
fur diffcifin and of intrufion: (F.N. B. 
191.203.) which are brought’to remedy 
either of thofe fpecies of oufter. 2, The 
writs of dum fuit infra aetatem, and dum 
Suit non compos ventis : (Ibid. 192. 202.) 
which lie for a perfon of full age, or one 
who hath recovered his underftanding, 
after having (when under age or infane) 
aliened his lands; or for the heirs of 
fuch alicnor, 3. The writs of cui in 
vita and cui ante ‘ivortium: (Ibid. 193. 
204.) fora woman, when a widow cr 
divorced, whofe hufband during the co- 
verture (cui in vita fua, vel cui ante di- 
cortium, ipfa coutredicers non potuit ) hath 


aliened her eftate. 4. The writ ad cem- 
munem legem: (Ibid. 207.) for the rever- 
fioner, after the alienation and death of 
the particular tenant for life. - 5. The 
writs in cafu provifo and in confimili cafu : 
(Ibid, 205, 206.) which lay not ad com- 
munem legem, but are given by ftat, Gloc. 
6 Edw. I. c. 7. and Weftm. 2. 13 Edw. 
I. c,24. for the reverfioner after the ali- 
enation, but during the life, of the te- 
nart in dower or other tenant for life, 
6. The writ ad terminum qui praeteriit è 
(Ibid. 201.) for the reverfioner, when 
the poffeffion is withheld by the leffee 
or a ftranger, after the determination 
of a leafe for years. 7. The writ 
caufa matrimonii praeiocuti + (Ibid, 205.) 
for a woman who giveth land to a 
man in fee or for life, to the intent 
that he may marry her, and he dcth 
not. And the like in cafe of ether 
deforcements, 
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is injured will be fure to find a method of relief, exa@ly 
adapted to his own cafe, defcribed in the compafs of a few 
lines, and yet without the omiffion of any material circum- 
ftance. So that the wife and equitable provifion of the fta- 
tute Weftm. 2. 13 Edw. I. e. 24. for framing new writs 
when wanted *, is almoft rendered ufelefs by the very great 
perfection of the antient forms. And indeed I know not 
whether it is a greater credit to our laws, to have fuch a 
provifion contained in them, or not to have occafion, or at 
leaft very rarely, to ufe it. 


In the times of our Saxon anceftors, the right of polled 
fion feems only to have been recoverable by writ of entry”; 
which was then ufually brought in the county court. And 
it is to be obferved, that the proccedings in thefe actions 
were not then fo tedious, when the courts were held, and 
procefs iffued every three weeks, as after the conqueft, when 
all caufes were drawn into the king’s courts, and procefs 
iffued from term to term ; which was found exceeding dila- 
tory, being at leaft four times as flow as the other. And 
hence a new remedy was invented in many cafes, to do juí- 
tice to the people and to determine the pofleffion, in the pro- 
per counties, and yet by the king’s judges. This was the 
remedy by aff/e, of which we are next to fpeak, f 


2. THE writ of affife is faid to have been invented by 
Glanvil, chicf juftice to Henry the fecond € ; and, if fo, it 
feems to owe it’s introduction to the parliament held at 
Northampton, in the twenty fecond year of that prince’s 
reign; when juftices in eyre were appointed to go round the 
kingdom in order to take thefe affifes; and the affifes them- 
felves (particularly thofe of mort d’anceffor and novel diffeifin ) 
were clearly-pointed out and defcribed 4. As a writ of entry 


vivus et mortuus; et, ficut recognitum fu- 


2 See pag. 51. 
erit, ita baeredibus ejus reflituant. §. 10. 


b Gilb. Ten. 42. 


e Mirror, c.2. §. 25. 

4 §.09. Si cuminus feodi negat haeredi- 
bus Den Ai faiga filim Jadi; i, juflitia- 
-` rii domini regis faciant ince fieri recegniti- 
enem per xii legzl:s Lomines, qualem faifi- 
nam defunties inde babuit, die qua fuit 


Suftitiarii domini regis faciant fieri recog- 
nitionem de diffaifixis fatis fuper affifanty 
a tempore quo dominus rex werit in An- 
gliam proxime peh pocem falam inter 
ipfum et regem filium fuum, (Speim. Cod. 
530.) 


is 
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is a real action, which d ifproves the title of the tenant by 
fhewing the unlawful commencement of his poffeffion ; fo an 
affife is a real action, which proves the'title of the demandant, 
merely by fhewing his, or his anceftor’s, poflefiion®: and 
thefe two remedies are in all other refpects fo totally alike, 
that a judgment or recovery in one is a bar againft the other: 
fo that when a man’s pofleffion is once eftablifhed by either 
of thefe poffeffory actions, it can never be difturbed by the - 
fame antagonift in any other of them. The word, affife, is 
derived by fir Edward Coke from the Latin affideo, to fit 
together; and it fignifies, originally, the jury who try the 
caufe, and fit' together for that purpofe. By a figure it is 
now made to fignify the court or jurifdiction, which fum- 
mons this jury together by a commiffion of affife, or ad affifas 
capiendas; and hence the judicial affemblies held by the 
king’s commiffion in every county, as well to take thefe writs - 
of affife, as to try caufes at nifi prius, are termed in common 
fpeech the afffes. By another fomewhat fimilar figure, . the 
name of affife is alfo applied to this action, for recovering 
pofieffion of lands: for the reafon, faith Littleton, why 
fuch writs at the beginning were called affifes, was, for that 
in thefe writs the fheriff is ordered to fummon a jury, or 
affife ; which is not expreffed in any other original writ *. 


Tuis remedy, by writ of affife, is only applicable to two 
fpecies of i injury by oufter, viz. abatement, and a recent or 
novel diffeifin. If the abatement happened upon the death of 
the demandant’s father or mother, brother or fifter, uncle or 
aunt, nephew or niece, the og is by an affife of mort 
d’ anceftor,.or the death of one’s anceftor : and the general 
purport of this writ is to direct the fheriff to fummon a jury 
or affife, to view the land in queftion, and to recognize whe- 
ther fuch anceftor were feifed thereof on the day of his 
death, and whether the demandant be the next heir!, And, 
in a fhort time after, the judges ufually come down by the 
king’s commiffion to take the recognition of affife; when, if 


e Finch. L. 284, P Co, Litt. 159. : 
falat. 153, i F. Ni Bi 195. Finch, L. 290. 
& §. 234. 
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thefe points are found in the affirmative, the law immediately 
transfers the pofleffion from the tenant to the demandant. If 
the abatement happened on the death of one’s grandfather or 
grandmother, then an affife of mort d’ anceftor no longer lies, 
but a writ of ayle, or de avo; if on the death of the great 
grandfather or great grandmother, then a writ of defayle, or 
de proavo; but if it mounts one degree higher, to the trefayle 
or grandfather’s grandfather, or if the abatement happened 
upon the death of any collateral relation, other than thofe 
before-mentioned, the writ is called a writ of cofinage, or de 
confanguineo*. And the fame points fhall be inquired of in 
all thefe ations anceffrel, as in an affife of mort d’ anceftor ; 
they being of the very fame nature!: though they differ in 
this point of form, that thefe ance/fre/ writs (like all other writs 
of praecipe) exprefsly affert the demandant’s title, (viz. the 
feifin of the anceftor at his death, and his own right of inhe- 
ritance) the affife afferts nothing dire@tly, but oe prays an 
inquiry whether thofe points be fo™. There is alfo another 
anceftrel writ, denominated a nuper obiit, to eftablifh an equal 
divifion of the land in queftion, where on the death of an an- 
ceftor,who has feveral heirs, one enters and holds the others out 
of poffeffion". But a man is not allowed to have any of thefe 
pofleffory actions for an abatement confequent on the death 
of any collateral relation, beyond the fourth degree®; though 
in the lineal afcent he may proceed ad infinitum?. For the 
law will not pay any regard to the pofleffion of a collateral 
relation, fo very,diftant as hardly to be any at all. 


Ir was always held to be law 4, that where lands were de- 
vifable in a man’s. laf will by the euftom of the place, there 
an affife of mort d’ anceffor did not lie. > For, where lands 
were fo devifable, the right of poffeffion could never be deter- 
mined by a procefs, which inquired only of thefe two points, 
the feifin of the anceftor, and the heirfhip of the demandant, 
And hence it might be reafonable to conclude, that when the 


k Finch. L, 266, 267. © Hale on F. N. B. 227. 
I Stat, Weftm. 2. 13 Edw. I. c, 20, P Fitzh. Abr. tit. cofinage, 15. 
m 2 Inft. 399. a Braéton. L. 4. deaffif. martis antecef~ 
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ftatute of wills, 32 Hen. VIII. c.: 1. made all focage lands 
devifable, an affife of mort d anceffor no longer could be 
brought of lands held in focage' ; and that now, fince the 
ftatute 12 Car. II. c. 24. which converts all tenures, a few 
only excepted, -into free and common focage, it fhould fol- 
low; that no affife.of mort d’ anceftor can be brought of any 
lands in the kingdom ; but, in cafe of abateinant ss recourfe 
muft be properly had to the. more antient writs of entry. 


AN affife of novel (or recent) diffeifin is an action of the 
fame nature with ‘the affife of mort d anceftor’ before-men- 
tioned,-in that herein the demandant’s poffeffion mutt be 
fhewn. - But it differs confiderably in other points: particu- 
larly in that it recites a complaint by the demandant of the 
diffeifin committed, in terms of dire& averment ; whereupon 
the fheriff is commanded to refeife the land and all the chattels 
thereon, and keep the fame in his cuftody till the arrival of ° 
the juftices of affife; (which in fact is now omitted *) and in 
the mean time to fummon a jury to view the premifes, and 
make recognition of the affife before the juftices t. At which 
time the tenant may plead either the general iffue, zul tort, nul 
diffeifin, or any fpecial plea. And if, upon the general iffue, 
the recognitors find an actual feifin in the demandant, and 
his fubfequent diffeifin by the prefent tenant ; he fhall have 
judgment to recover his feifin, and a for the injury 
fuftained : being the only cafe in which damages were reco- 
verable in any pofleffion ation at the common law"; the 
tenant being ufually allowed to retain the intermediate profits 
of the land, to enable him to perform the feodal fervices. 


THE procefs of affifes in general is called, by ftatute 
Weltm. 2. 13 Edw. I. c. 24. fefinum remedium, in compa- 
rifon with that by a writ of entry ; it not admitting of many 
dilatory pleas and proceedings, to which other real actions 
are fubject *, Cofts and damages were annexed to many 
other of thefe poffeffory actions b the ftatutes of Marlberge, 
52 Hen. III. c. 16. and of Glocefter, 6 Edw. I. c. 1. And, 


r See 1 Leon. 267. t F. N. B. 177. i 
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to prevent frequent and vexatious diffeifins, it is enacted by 
the ftatute of ‘Merton, 20 Hen. II. c. 3. that if a perfon 
difieifed recover feifin of the land again by affife of novel dif- 
feifin, and be again diffeifed of the fame tenements by the 
fame diffeiffor, he fhall have a writ of re-diffeifin ; and, if he 
recover therein, the re-difleifor fhall be imprifoned ; and, by 
the ftatute of Marlbridge, 52 Hen. III. c. 8. fhall alfo pay 
a fine tothe king: to which the ftatute Weftm. 2. 13 Edw. I. 
c.26. hath fuperadded double damages to the party aggrieved. 
In like manner, by the fame ftatute of Merton, when any lands 
or tenements are recovered by affife of mort d’ anceflor, or 
other jury, or any judgment of the court, if the party be 
afterwards differfed by the fame perfon againft whom judg- 
ment was obtained, he fhall have a writ of po/t-diffei/in againft 
him ; which fubjeéts the poft-diffeifor to the fame penalties 
as a re-difleifor, The reafon of all which, as given by fir 
Edward Coke™, is becaufe fuch proceeding is a contempt of 
the king’s courts, and in defpite of the law; or, as Bracton 
more fully exprefles it*, 66 tals gui ita convictus fuerit, du- 
“© pliciter delinquit contra regem; quia facit diffeifinam et ro- 
<< beriam contra pacem fuam s et etiam aufu temerario irrita 
<c facit ea, quae in curia domini regis rite acla funt: et propter 
$ plias PARTAN merito fuflinere debet poenam duplicatam.” 


In all tht. poffeffory, a¢tions there is a time of limitation 
Settled, beyond which no man fhall avail himfelf of the pof- 
feffion of himfelf or his anceftors, or take advantage of the 
wrongful pofleffion of his adverfary. For, if he be negligent 
for a long and unreafonable time, the law refufes afterwards 
‘to lend him any affiftance, to recover the poffeffion merely ; 
both to punifh his hegle&t (zam leges vigilantibus, non dor- 
mientibus, fubveniunt) and alfo becaufe it is prefumed that 
the fuppofed wrongdoer has in fuch a length of time procured 
a legal title, otherwife he would fooner have been fued. This 
time of limitation by the ftatute of Merton, 20 Hen. III. 
c. 8. and Weftm. 1. 3 Edw. 1. c. 39. was fucceffively dated 
from particular aeras, wiz. from the return of king John 
from Ireland, and from the coronation, &c, of king Henry 

Wee Tike 83, 34. X 1,4. 6.49 
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the third; But this date of limitation continued fo long un- 
altered, that it became indeed no limitation at all; it being 
above three hundred years from Henry the third’s coronation 
to the year 1540, when the prefent ftatute of limitations ¥ 
was made. ‘This, inftead of limiting a@tions from the date 
of a particular event, as before, which in procefs of years 
grew abfurd, took another and more dire&t courfe, which 
might endure for ever ; by limiting a certain period, as fifty 
years for lands, and the like period” for cuftomary and pre- — 
feriptive rents, fuits, and fervices (for there is no time of 
limitation upon rents created by deed, or referved on a par- . 
ticular eftate*) and enacting that no perfon fhould bring any 
pofleffory action, to recover poffeffion thereof merely upon 
the feifin, or difpofleffion, of his anceftors, beyond fuch cer- 
tain period.- But this doth not extend to fervices, which by 
common poffibility may not happen to become due more than 
once in the lord’s or tenant’s life; as fealty, and the like >. 
And all writs, grounded upon the pofleffion of the demandant 
himfelf, are direted to be {ued out within thirty years after 
the diffeifin complained of ; for if it be an older date, it can 
with no propriety be called a frefh, recent, or novel diffeifin : 
which name fir Edward Coke informs us was originally given 
to this proceeding, becaufe the diffeifin muft have been fince 
the laft eyre or circuit of the juftices, which happened once 
in feven years, otherwife the action was gone®. And we 
may obferve *, that the limitation, prefcribed by Henry the 
fecond at the firft inftitution of the affife of novel diffetfin, 
was from his own return into England after the peace made 
between him and the young king his fon; which was but 
the year before. ) 


WHAT has been here obferved may throw fome light on 
the doéctrine of remitter, which we {poke of in the fecond 


Y 32 Hen. VIII. c: 2. fubfequent writers have followed, make 
% So Berthelet’s original editionofthe it only forty years for rents, &c, 
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chapter of this book *; and which, we may remember, was, 
where one who hath right to fis but is out of poffeffion, 
hath afterwards the freehold caft upon him by ‘fome fubfe- 
quent defective title, and enters by virtue of that title. In 
this cafe the law remits him to his antient and more certain 
right, and by an equitable fiction fuppofes him to have gained 
pofiefiion in confequence, and by virtue, thereof: and this, 
becaufe he cannot poffibly obtain judgment at law to be re- 
ftored to his prior right, fince he is himfelf the tenant of the 
land, and therefore hath nobody againft whom to bring his 
action. ‘This determination of the law might feem fuper- 
fluous to an hafty obferver; who perhaps would imagine, 
that fince the tenant hath now both the right and alfo the 
pofleffion, it little fignifes by what means fuch poffeffion fhall 
be faid to be gained. ' But the wifdom of our antient law de- 
termined nothing in vain. As the tenant’s pofleflion was 
gained by a defective title, it was liable to be overturned by 
fhewing that defect in a writ of entry; and then he muft 
have been driven to his writ of right, to recover his juft in- 
heritance: which would have been doubly hard, becaufe, 
during the time he was himfelf tenant, he could not eftablith 
his prior title by any pofleffory action. The law therefore 
remits him to his prior title, or puts him in the fame condi- 
tion as if he had recovered the land by writ of*entry. With- 
out the remitter, he would have had jus, et fei/inam, feparate ; 
a good right, but a bad pofleffion: now, by the remitter, 
he hath the moft perfect of all titles, juris et feifinae con- 
junélionem. 


III. By thefe feveral poffeflory remedies the right of pof- 
feffion may be reftored to him, that is unjuftly deprived 
thereof. But the right of po/é/fion (though it carries with it 
a ftrone prefumption) is not always conclufive evidence of 
the right of property, which may {till fubfift in another man. 
For, as one man may have the po//éffion, and another the right 
of poffeffion, which is recovered by thefe pofleflory actions; fe 
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one man may have the right of poffeffion, and cannot therefere 
be evicted by any pofleffory action, and another may have ` 
the right of property, which cannot be otherwife afferted than 
by the great and fina] remedy of a writ of right, or fuch cor- 
refpondent writs as are in the nature of a writ of right. 


Tuis happens principally in four cafes: r. Upon difcon- 
tinuance by the alienation of tenant in tail: whereby he, who 
had the right of poffeffion, hath transferred it to the alienees 
and therefore his ifue, or thofe in remainder or reverfion, 
{hall not be-allowed to recover by virtue of that poffeffion, 
which the tenant hath fo voluntarily transferred. 2. In cafe 
of judgment given againft either party by his own default; 
or, 3. Upon trial of the merits, in any poffeflory ation: for 
fuch judgment, if obtained by him who hath not the true 
ownerfhip, is held to be a fpecies of deforcement; which 
however binds the right of pofleffion, and fuffers it not to be. 
ever again difputed, unlefs the right of property be alfo 
proved. 4. In cafe the demandant, who claims the jright, 
is barred from thefe poffeflory actions by length of time and 
the ftatute of limitations before-mentioned: for an undif- 
turbed poffeffion, for fifty years, ought not to be devefted by 
any thing, but a very clear proof of the abfolute right of 
propriety. In thefe four cafes the law applies the remedial 
inftrument of either the writ of right itfelf, or fuch other 
writs, as are {aid to be of the fame nature. 


1. AND firft, upon an alienation by tenant in tail, whereby 
the eftate-tail is difcontinued, and the remainder or reverfion 
is by failure of the particular eftate difplaced, and turned 
into a mere right, the remedy is by action of formedon, (fe- 
cundum formam doni) which is in the nature of a writ of 
right f, and is the higheft action that tenant in tail can have®. 
For he cannot have an abfolute writ of right, which is confined 
only to fuch as claim in fee-fimple: and for that reafon this 
writ of formedon was granted him by the ftatute de donis or 
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Weftm. 2. 13 Edw. I. c. x. which is therefore emphati- 
cally called ds writ of right*. ‘This writ is diftinguifhed 
into three fpecies; a formedon in the defcender, in the re- 
mainder, and in the reverter. A writ of formedom in the 
defcender lieth where a gift in tail is made, and the tenant in 
a tail alienes the lands entailed, or is difleifed of them, and 
dies; in this cafe the heir in tail fhall have this writ of 
fermedon in the defcencer, to recover thefe lands fo given in 
tail, againft him who is then the actual tenant of the free- 
hold}. In which action the demandant is bound to ftate the 
manner and form of the gift in tail, and to prove himfelf heir 
fecundum formam dont. A formedon in the remainder lieth, 
where a man giveth lands to another for life or in tail, 
with remainder to a third perfon in tailor in fee; and he 
who hath the particular eftate dieth, without iffue inherita- 
ble, and a ftranger intrudes upon him in remainder, and keeps 
him out of pofeffion £. In this cafe the remainder-man fhall 
have his writ of formedon in the remainder, wherein the whole 
form of the gift is fated, and the happening of the event 
upon which the remainder depended. This writ is not given 
in exprefs words by the ftatute de donis ; -but is founded upon 
the equity of the ftatute, and upon this maxim in law, that 
if any one hath a right to the land, he ought alfo to have 
an action to recover it. A formedon in the reverter lieth, 
where there is a gift in-tail, and afterwards by the death of 
the donee or his heirs without iffue of his body the reverfion 
falls in upon the donor, his heirs, or afligns: in fuch cafe 
the reverfioner fhall have this writ to recover the lands, 
wherein he fhall fuggeft the gift, his own title to the reverfion 
minutely derived from the donor, and the failure of iflue 
upon which his reverfion takes place'. This lay at common 
law, before the ftatute de donis, if the donee aliened before 
he had performed the condition of the gift, by having iffue, 
and afterwards died without any ™. The time of limitation in 
a formedon by ttatute 21 Jac. I. c. 16: is twenty years; within 
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which fpace of time after his title accrues, the demandant 
muft bring his action, or elfe is for ever barred. 


. 2. In the fecond cafe; if the owners of a particular eftate, 
as for life, in dower, by the curtefy, or in fee-tail, are barred 
of the right of pofleffion by a recovery had againft them, 
through their default or non-appearance in a pofleffory action, 
they were abfolutely without any remedy at the common law : 
as a writ of right does not lie for any but fuch as claim to be 
tenants’of the fee-fimple. ‘Therefore the ftatute. Weftm. 2. 
13 Edw. I. c. 4. gives a new writ for fuch perfons, after 
their lands have been fo recovered againft them by default, 
called a quod ei deforceat; which, though not ftrictly a writ 
of right, fo far partakes of the nature of one, as that it will 
reftore the right to him, who:has been thus unwarily de- 
forced by his own default 5. But in cafe the recovery were 
not had by his own default, but upon defence in the inferior 
pofleffoty action, this ftill remains final with regard to thefe 
particular eftates, as at the common law:.and-hence it is, 
- that a common recovery (on a writ of entry in the poft) had, 
not by default of the tenant himfelf, but (after his defence 
made and voucher of a third perfon to warranty) by default- 
of fuch vouchee, is now the ufual bar to cut off an eftate- 
tail’. 


3,4. THIRDLY, in cafe the right of pofleffion be barred 
by a recovery upon the merits in a pofleflory action, or laft- 
ly, by the ftatute of limitations, a claimant in fee-fimple may 
havea mere writ of right; which is in it’s nature the higheft 
writ in the law*, and lieth only of an eftate in fee-fimple, 
and not for him who hath a lefs eftate. This writ lies cona 
currently with all other real actions, in which an eftate of fee-. 
fimple may be recovered; and it alfo lies after them, being 
as it were an appeal to the mere right, when judgment hath 
been had as to the pofleffion in an inferior poffeflory ac- 


b F, N.B. 155, i k F.N.B, 13 
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tion', But though a writ of right may be brought, where 
the demandant is entitled to the pofleffion, yet it rarely is ‘ad- 
vifeable to be brought in fuch cafes ; as a more expeditious 
and eafy remedy is had, without meddling with the property, 
by proving the demandant’s own, or his anceftor’s, poflef- 
fion, and their illegal oufter, in one’ of the poffeffory ations. 
But, in cafe the right of poffleffion be loft by length of time, 
or by judgment againft the true owner in one of thefe inferior 
fuits, there is no other choice: this ts then the only remedy 
that can be had; and it is of fo forcible a nature, that it over- 
comes all obftacles, and clears all objections that may have 
arifen to cloud-and obfcure the title. And, after iffue once 
joined in a writ of right, the judgment is abfolutély final ; 
fo that a recovery hadi in this action rey be sgr > in bar 
of any other’claim or demand”. ™ «5 


THE pure, proper, or mere writ of right lies only, we'have 
faid, to recover lands in fee-fimple, unjuftly withheld from 
the true proprietor. But there are alfo fome other writs 
which are faid to be iz the nature of a writ of right, becaufe 
their procefs and proceedings do moftly (though not entirely) 
agree with the writ of right: but in fome of them the fee- 
fimple is not demanded; and in others not land, but fome in- 
corporeal herëditahnent. Some of thefe have been already 
mentioned, as the writ of right of dower, of formedon, &e : 
and the other will hereafter be taken notice of, under their 
proper divifions. Nor is the mere writ of right alone, or 
always, applicable to every cafe of a claim of lands in fee- 
fimple : for ifthe lord’s tenant in fee-fimple dies without heir, 
whereby an efcheat accrues, the lord fhal! have a writ of ef- 
cheat", which is in the nature of a writ of right. And if one 
of two or more coparceners deforces the other, by ufurping 
the fole poffefiion, the party aggrieved fhall have a writ of 
right,” de rationabili parte? : which may be as on the 


1 F. N.B. 1. 5 ° Booth, 135. 
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feifin of the anceftor at any time during his life; whereas in 
a nuper obiit (which is a poffeffory remedy 2) he if be feifed 
at the time of his death. But, waving thefe and other mi- 
nute diftinétions, let us now return to the gerieral writ of 
right, ‘ 
Tuis writ ought to be firft brought i in the court-baron*- 
of the lord, of whom the lands are holden; and theh it is 

open or patent: but if he holds no court, or hath waived his 

right, remifit curiam fuam, it may be brought in the king’s 

courts by writ of praecipe originally*; and then it is a writ 
of right chfe', being dire€ted to the fheriff and not the lord*. 

Alfo, when one of “the king’s immediate tenants in capite is 

deforced, his writ of right is called a writ of praccipe in capite 

(the i improper ufe of which, as well as of the former praccipe 
quia dominus remifi t curiam, {o as to ouft the lord of his jurif- 

diction, is reftrained by magna carta”) and, being directed to 

the fheriff and originally returnable in the king’s court, is alfo 
a writ of right clofe*. There is likewife’a little writ of right 
clofe, fecundum confuetudinem manerii, which lies for the king’s 
tenants in antient demefne Y, and others of a fimilar nature 4, 
to try the right of their Jands and tenements in the court 
of the lord exclufively*. But the writ of right patent itfelf 
may alfo at any time be removed into the county court, by 
writ of to/t*, and from thence into the king’s courts by writ 
of pone* or recordari facias, at the fuggeftion of either wey | 
that there is a delay or defect of juftice 4. 


In the progrefs of this action®, the demandant muft allege 
fome feifin of the lands and tenements in himfelf, or elfe in 
fome perfon under whom he claims, and then derive the right 


q See pag. 186. a Bracon. late Cott. 1 2. fo) Be 
r Append, N°, I. § 1. 6.9. Gtr. 3. ¢.13. §.9. Old Tenur, 
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from the perfon fo feifed to himfelf; to which the tenant 
may an{wer by denying the demandant’ s right, and averring 
that he has more right to hold the lands than the demandant 
has to demand them: and, this right of the tenant being 
fhewn, it then puts the pil upon the proof of his 
title: in which if he fails, or if the tenant hath fhewn a 
better, the demandant and his heirs are perpetually barred of 
their claim ; but if he can make it appear that his right is 
fuperior to the tenant’ s, he fhall recover the land againft the 
tenant and his heirs forever. But even_this writ of right, 

however fuperior to any other, cannot be fued out. at any 
diftance of time. For by the antient law no feifin could be 
alleged by the demandant, but from the time of Henry the 
firt f; by the ftatute of Merton, 20 Hen. III. c. 8. from 
the time of Henry the fecond; by the ftatute of Weftm. 1. 
3 Edw. I. c. 39. from the time of Richard the firft; and 
now, by ftatute 32 Hen. VIII. c.-2. feifin in a writ of 
right fhall be within fixty years. So that the poffeffion of 
lands in fee-fimple uninterruptedly, for threefcore years, is 
at prefent a fuffcient title againft all the world; and can- 
not be impeached by any dormant claim dih. ae 


I HAVE now gone through the feveral fpecies of injury by 
oufter and difpoffeffion of the freehold, with the remedies 
applicable to each. In confidering biel I have been 
unavoidably led to touch upon much obfolete and abftrufe 
learning, as it lies intermixed with, and alone can explain the 
reafon of, thofe parts of the law which are now more generally 
in ufe, For, without contemplating the whole fabric toge- 
ther, it is impoffible to form any clear idea of the meaning 
and connection of thofe disjointed parts, which ftill form a 
confiderable branch of the modern law ; fuch as the doétrine 
of entries and remitter, the levying of fines, and the fuffer- 
ing of common recoveries. Neither indeed is any confidera- 
ble part of that, which I have felected in this chapter from- 
among the venerable monuments of our anceftors, fo abfo- 


f Co, Litt, 114. 
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lutely antiquated as to be out of force, though they are cer- 
tainly out of w/e: there being, it muft be owned, but a very 
few inftances for more than a century paft.of profecuting any 
real action for land by writ of entry, affife, formedon, writ of 
right, or otherwife. The forms are indeed preferved in the 
practice of common recoveries: but they are forms, and no- 
thing elfe; for which the very clerks that pafs them are fel- 
dom capable to affign the reafon, But the title of lands is 
now ufually tried upon ations of ejec?ment or trefpa/s. 
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CHAPTER THE ELEVENTH. 


Or DISPOSSESSION, or OUSTER, 
oF CHATTELS REAL. 


HA ING in the preceding chapter confidered with 
fome attention the feveral fpecies of injury by difpof- 
feffion or oufter of the freehold, together with the regular and 
well-connected fcheme of remedies by actions real, which are 
given to the fubje& by the common law, either to recover the 
pofleffion only, or elfe to recover at once the poffeffion, and 
alfo to eftablifh the right of property; the method which I 
there marked out leads me next to confider injuries by oufter, 
or difpofleffion, of chattels real; that is to fay, by amoving the 
poffeffion of the tenant either from an eftate by ftatute-mer- 
chant, ftatute-ftaple, or elegit; or from an eftate for years, 


I. OusTER, or amotion of poffeffion, from eftates held by 
either ftatute or elegit, is only liable to happen by a fpecies of 
diffeifin, or turning out of the legal proprietor, before his 
eftate is determined by raifing the fum for which it is given 
him in pledge. And for fuch oufter, though the eftate be 
merely a chattel intereft, the owner fhall have the fame reme- 
dy as for an injury to a frechold; wiz. by afiife of novel dif- 
feifin*. But this depends upon the feveral ftatutes, which 
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create thefe refpećtive interefts*, and which exprefsly provide 
and allow this remedy in cafe of difpoffeffion.’ Upon which 
account it is that fir Edward Coke obferves‘, that thefe 
tenants are faid to hold their eftates ut liberum tenementum, 
until their debts be paid: becaufe by the ftatutes they fhall 
have an affife, as tenants of the freehold fhall have; and in: 
that refpect they have the fimilitude of a freehold 4. 

II. As for oufter, or amotion of poffeffion, from an eftate 
for years; this happens only by a like kind of diffeifin, ejec- 
tion, -or turning out, of the tenant from the occupation of 
the land during the continuance of his term, For this injury 
the law has provided him with two remedies, according to 
the’ circumftances and fituation of the wrongdoer : the writ 
of ejeétione firmae; which lies againft any one,-the leffor, re- 
verfioner, remainder-man, or any ftranger, who is himfelf 
the wrongdoer and has committed the injury complained of + 
and the writ of guare ejecit infra terminum; which lies not 
againft the wrongdoer or ejector himfelf, but his feoffee or 
other perfon claiming under him. Thefe are mixed actions, 
fomewhat between real and perfonal ; for therein are two 
things recovered, as well reftitution of the term of years, as 
damages for the oufter or wrong. | 


I. A WRIT then of eecttone firmae, or action of trefpafs in 
ejeciment, lieth where lands or tenements are let for a term of 
years; and afterwards the leffor, reverfioner, remainder-man, 
or any ftranger, doth eject or ouft the leffee of his term*. In 
this cafe he fhall have this writ of eeétion to call the defen- 
dant to anfwer for entering on the lands fo demifed to the 
plaintiff for a term that is not yet expired, and ejecting him“. 
And by this writ the plaintiff fhall recover back his term, or 
the remainder of it, with damages. 

b Stat. Weftm. 2. 13 Edw. I. c. 18. d See book II, ch, 10, 
Stat. de mercatoribus, 27 Edw, II. c. 9. e FRB. 220. 
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Since the difufe of real actions, this mixed proceeding is 
become the common method of trying the title to.Jands or 
tenements. It may not therefore be improper to delineate, 
with fome degree of minutenefs, it’s hiftory, the manner of 
it’s procefs, and the principles whereon it is grounded: 


WE have before feen £, that the writ of covenant, for breach 
of the contraé contained in the leafe for years, was antiently 
the only fpecific remedy for recovering againft the leffor a 
term from which he had ejected his leflee, together with da- 
mages for the oufter. But if the leflee was ejected by a ftran- 
ger, claiming under a title fuperior ® to that of the leffor, or 
by a grantee of the reverfion, (who might at any time by a 
common recovery have deftroyed the term‘) though the leffee 
might {till maintain an action of covenant againft the leffor, 
for non-performance of his contract or leafe, yet he could 
not by any means recover the term itfelf. If the oufter was 
committed by a mere ftranger, without any title to the Jand, 
the leffor might indeed by a real action recover poffeffion of the 
freehold, but the leffee had no other remedy againft the ejec- 
tor but in damages, by a writ of ejeé#ione firmae, for the tref- 
pafs committed in ejecting him from his farm*. But after- 
wards, when the courts of equity began to oblige the ejector 
to make a fpecific reftitution of the land to the party immedi- 
ately injured; the courts of law alfo adopted the fame method 
of doing complete juftice; and, in the profecution of a writ 
of ejeétment, introduced a fpecies of remedy not warranted 
by the original writ nor prayed by the declaration (which go 


Et per 
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terme: quod tota curia conceffit, 
Belknap, /acomen ley ef, leu beme eft oufte 
de fon terme par efranger, il avera getti- 
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only for damages merely, and are filent as to any reftitution) 
viz.'a judgment to recover the term, and a writ of pofleffion 
thereupon’. This method feems to have been fettled as early 
as the reign of Edward IV ™: though it hath been faid ” to 
have firft begun under Henry VII, becaufe it probably was: 
then firft applied to it’s prefent principal ufe, that i of trying 
the title to the land. 


THE better to apprehend the contrivance, whereby. this 
end is effected, we muft recollect that the remedy by eject-. 
ment is in it’s original an action brought by one who hath 
a leafe for years, to repair the i injury done him by difpoffef- 
fion. In order therefore to convert it into a method of trying 
titles to the freehold, it is firft neceflary that the claimant do 
take pofleflion of the lands, to empower him to conftitute a 
leffee for years, that may be capable of receiving this injury of 
difpoffeffion. For it would be an offence, called in our law 
maintenance, (of which in the next book) to convey a title to 
another, when the grantor is not in poffeffion of the land : 
and indeed it was doubted at firft, whether this oceafiona} 
pofleffion, taken merely for the pib of conveying the title, 
excufed the leffor from the legal guilt of maintenance’. When 
therefore a perfon, who hath right of entry into lands, deter- 
mines to acquire that poffefion, which is wrongfully with- 
held by the prefent tenant, he makes (as by law he may) a for- 
mal entry on the premifes; and being fo in the pofleffion of the 
foil, he there, upon the land, feals and delivers a leafe for 
years to fome third perfon or deio : and, having thus given 
him entry, leaves him in pofleffion of the premifes. This’ 
leffee is to ftay upon the land, till the prior tenant, or he who 
had the previous poffeffion, enters thereon afrefh and oufts 
him; or till fome other perfon (either by accident or by 
agreement beforehand) comes upon the land, and turns him 


I See append, No. II. §.4. prope fin. foit arrere, dongues tout in damages, (Bro, 
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out or ejects him. For this injury the leffee is entitled to his 
action of ejectment againft the tenant, or this cafual ejector, 
whichever it was that oufted him, to recover back, his term 
and damages. ` But where this. action is brought againft fuch 
a cafual ejector as is before mentioned, and not againft the 
very tenant in pofleffion, the court will not fuffer the tenant 
to lofe his poffeffion without any opportunity to defend it. 
Wherefore it is a ftanding rule, that no plaintiff fhall pro- 
ceed in ejectment to recover lands again{t a cafual ejector, 
without notice given to the tenant in pofleffion (if any there 
be) and making him a defendant if he pleafes. And, in 
order to maintain the action, the plaintiff muft, in ai of 
any defence, make out four points before the court ; viz. title, 
léafe, entry, and oufter. Firft, he muft fhew a good title in 
his leffor, which brings the matter of right entirely before the 
court; then, that the leffor, being feifed or poflefled by 
virtue of fuch title, did make him das leafe for the prefent 
term; thirdly, that he, the leffee or plaintiff, did enter or 
take pofleffion in confequence of fuch leafe; and then, 
laftly, that the defendant ou/fed or ejected him. Whereupon 
he fhall have judgment to recover his term and damages ; 
and fhall, in confequence, have a writ of pofféffion, which 
the fheriff is to execute by delivering him the undifturbed 
and peaccable poffeffion of his term. 


Tus is the regular method of bringing an action of eject- 
ment, in which the title of the leffor comes collaterally and 
incidentally before the court, in order to fhew the injury done 
to the leffee by this oufter. This method muft be itill con- 
tinued in due form and ftriGtnefs, fave only as to the notice 
to the tenant, whenever the poffeffion is vacant, or there is 
no actual occupant of the premifes; and alfo in fome other 
cafes. But, as much trouble and formality were found to 
attend the actual making of the /ea/e, entry, and oufler, anew 
and more eafy method of trying titles by writ of ejectment, 
where there is any actual tenant or occupier of the premifes 
in difpute, was invented fomewhat more than a century ago, 
by the lord chief juftice Rolle, who then fat in the court of 
upper bench; fo called during the exile of king Charles the 
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fecond; ‘This new method’ entirely depends upon a ftring of 
legal fictions: no aétual Jeafe is made, no actual entry by 
the plaintiff, no actual oufter by the defendant; but all are 
. merely ideal, for the fole purpofe of trying the rii. To this 
end, in the proceedings P a'leafe for a term of years is {tated 
to have been made, by him who claims title, to the plaintiff 
who brings the action; as by John Rogers to Richard Smith; 
which plaintiff ought to be fome real perfon, and not merely 
an ideal fictitious one who has no exiftence, as is frequently 
though unwarrantably practifed 4: 1: itis alfo ftated that Smith, 
the leffee, entered ; and that the defendant William Stiles, 
who is called the Zhi ejeffor, oufted him; for which oufter 
he brings this action. As foon as this action is brought, and 
the complaint fully ftated in the declaration’, Stiles, the 
cafual ejector, or defendant, fends a written notice to the 
tenant in pofleffion of the lands, as George Saunders, in- 
forming him of the action. brought by Richard Smith, and 
tran{mitting him a copy of the declaration ; withal affuring 
him that he, Stiles the defendant, has no title at all to the 
premifes, and fhall make no defence; and therefore advifing 
the tenant to appear in court and defend his own title : other- 
wife he, the cafual ejeGtor, will fuffer judgment to be had - 
againft him ; and thereby the actual tenant Saunders will in- 
evitably’ be ured out of pofleffion *. On receipt of this 
friendly caution, if the tenant in poffeffion does not within a 
limited time apply to the court to be admitted a defendant in 
the ftead of Stiles, he is fuppofed to have no right at all ; 
and, upon judgment being had againft Stiles the cafual 
ejectory: Saunders the real tenant will be turned out of 
a. by the fheriff. 


But, if the tenant in poffeffion applies to be made a de- 
fendant, it is allowed him upon this condition; that he enter 
into a rule of court to confefs, at the trial of the caufe, three 
of the four requifites for the maimenance of the plaintiff’s 
action ; viz. the Lafe of Rogers the leffor, the entry of Smith 
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the plaintiff, and his ow/fer by Saunders himfelf, now. made 
the defendant inftead of Stiles: which requifites as they are 
wholly fictitious, fhould the defendant put the’ plaintiff to 
prove, he muft of courfe be nonfuited for want of evidence; 
but by fuch ftipulated confeffion of kafe, entry, and oufter, the 
trial will now ftand upon the merits of the zit/e only. ».This 
done, the declaration is altered by inferting the name of 
George Saunders inftead of William Stiles, and the caufe. 
goes down to trial under the name of Smith (the plaintiff, on: 
the demife of Rogers, (the leffor) againft Saunders, the new 
defendant, And therein the leffor of the plaintiff is bound 
to make out a-clear title, otherwife his fictitious leflee cannot 
obtain judgment to have poffeffion of the land for the term 
fuppofed to be granted. But, if the leffor makes out his title 
in a fatisfactory manner, then. judgment and a writ of pof- 
feffion fhall go for Richard Smith the nominal plaintiff, wha 
by this trial has proved the right of John Rogers his fup- 
pofed leflor. Yet, to prevent fraudulent recoveries of the 
poffcflion, by collufion with the tenant of the land, all te- 
nants, are obliged by ftatute 11 Geo, II. c. 19. on pain of 
forfeiting three years rent, to give notice to their landlords, 
when ferved with any-declaration in ejectment > and any 
landlord may by leave of the court be made a co-defendant to 
the action ; which indeed he had a right to demand, long 
before the provifion of this ftatute": in like manner as (pre- 
vious to the ftatute of Weftm. 2. c. 3.) if in a real aCtion the 
tenant of the freehold made default, the remainder-man or . 
reverfioner had a right to come in and defend the poffeffion 5 
left, if judgment were had againft the tenant; the eftate of 
thofe behind fhould be turned to a naked right”. But if the 
new defendant fails to appear at the trial, and to confefs leafe, 
entry, and oufter, the plaintiff Smith muft indeed be there 
nonfuited, for want of proving thofe requifites; but judgment 
will in the end be entered againft the cafual ejector Stiles ; 
for the condition on which Saunders was admitted a defen- 
dant is broken, and therefore the plaintiff is put again in the 
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fame fituation as if he never had appeared at all; the confe- 
quence of which (we.haye feen)-would have been, that 
judgment would have been entered for the plaintiff, and the 
fheriff, by virtue of a writ for that purpofe, would have 
turned out Saunders, and delivered pofleflion to Smith. The 
fame procefs therefore as would have been had, provided no 
conditional rule had been ever made, muft now be purfued as 
foon as the condition is broken. But execution fhall be 
ftayed, if any landlord after the default of his'tenant applies 
to be made a defendant, and enters inte the ufual rule to 
confefs leafe, my de oufter*. ol i ECs 


THe — ifoga in thefe ations, eon gh feseineet 
their only intent, are now ufually (fince the title has been 
confidered.as the ‘principal: queftion) very fmall and‘ inade- 
quate ; amounting. commonly to one fhilling or fome other 
trivial fum. In order therefore to complete the remedy, 
when the pofleffion has been long detained from him that has 
right, an action of trefpafs alfo lies, after 'a recovery in eject- 
ment, to recover the mefne profits which the tenant in pof- 
feffion has wrongfully received. Which action may be brought 
in the name of either the nominal plaintiff_in the ejectment, 
or his leffor, againft the tenant in poffeffion : whether he be 
made party to the ejeciment, or fuffers judgment- to go 
by default’. = Wyre 
Suc# is the modern way, of obliquely bringing in quef- 
tion the title to lands and tenements,-in.order to try .it in this 
collateral man ner; a method which is now univerfally adopt- 
ed in almoft every cafe. It is founded on.the fame principle 
as the antient writs of aflife, -being calculated to try the mere 
poffeffary title to an eftate; and hath fucceeded to thofe real 
actions, as being initially more convenient for attaining the 
end of juftice : becaufe the form of the Reins being en- 
tirely h€titious, it is wholly in the power of the court to dire& 
the application of that fiction, fo as to prevent fraud and chi- 
cane, and evifcerate the very truth of the title. The writ of 
ejetment and it’s nominal parties (as was refolved by all the 
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judges) are ‘< judicially to be confidered as the fiGitious 
« form of an action, really brought by the leflor of the plain- 
«c tiff againft the tenant in pofleffion : invented, under the 
« controll and power of the court, for the advancement of 
« juftice in many refpects; and to force the ‘parties to go to 
€ trial on the merits; without being > once in the nicety 
< of pleadings on either fide.” : 

- Bur a writof ejectment is not an adequate means to try 
the title of all eftates ; for on thofe things, whereon an entry 
cannot in fact be made, no entry fhall be fuppofed by any 
fiction of the parties. Therefore an ejectment will not lie of 
an adyowfon, arent, 4common or other incorporeal heredita- 
ment*: except for tithes in the hands of lay appropriators, by 
the exprefs purview of ftatute 32 Hen. VIII. c. 7. which 
doctrine hath fince been extended by analogy to tithes in the 
hands of the clergy”: nor will it lie in fuch cafes, where the 
entry of him that hath right is taken away by defcent, dif- 
continuance, twenty years difpofleffion, or otherwife. 


Turis action of cjecimént is however rendered a very eafy 
and expeditious remedy to Jandlords whofe tenants are in ar- 
rere, by ftatute 4 Geo. II. c. 28. which enacts, that every 
landlord, who hath by his leafe a right of re-entry in cafe of 
non-payment of rent, when half a year’s rent is due, and no 
fufficient diftrefs,is to be had, may ferve a declaration in eject- 
ment on his tenant, or fix the fame upon fome notorious part 
of the premifes, which fhall be valid, without any formal 
re-entry or previous demand of rent. Anda recovery in fuch 
ejectment fhall be’ final and’ conclufive, both in law and 
equity, unlefs the rent and all cofts be paid or tendered 
within fix calendar months afterwards. 


2. THE writ of guare ejecit infra terminum lieth, by thean- 
tient law, where the wrongdoer or ejector is not himfelf in 
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pofleffion of the lands, but another who claims under him. 
As where a man leafeth lands to another for years, and, after, 
the leffor or reverfioner entereth, and maketh a feoffment in 
fee, or for life, of the fame lands to a ftranger: now the 
leflee cannot bring a writ of ¢jectione firmae or ejectment againgt . 
the feoffee; becaufe he did not eject him, but the reverfioner : 
neither can he have any fuch action to recover his term againft 
the reverfioner, who did ouft him; becaufe he is not now in 
poflefion. And upon that osha this writ was devifed, 
upon the equity of the ftatute Weftm. 2. c. 24. as in a cafe 
where no adequate remedy was already provided € And the 
action is brought againft the feoffee for deforcing, or keeping 
out, the original leflee during the continuance of his term; 
and herein, as in the ejectment, the-plaintiff fhall recover fo 
much of the term as remains, and alfo:damages for that por- 
tion of it, whereof he has been unjuftly deprived: > But fince 
the introduction of fictitious oufters, : whereby. the. title may 
be tried againft any tenant in pofleffion (by what means foever - 
he acquired it) this action i is fallen into difufe. 


r 
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I N the two preceding chapters we have confidered fuch 
injuries ‘to real property, as confifted in an oufter, or 
amotion .of the poffeffion. Thofe which ‘remain to be 
difcuffed are: fuch. as may be offered to a man’s real property 
without any amotion from it. 
, J f 

THE fecond fpecies therefore of real injuries, or wrongs 
that affect a man’s lands, tenements, or hereditaments, is that 
of trefpafs. 'Trefpafs, in it’s largeft, and moft extenfive fenfe, 
fignifies any tranf{greffion or offence againft the law of nature, 
of fociety, or of the country in which we live ; whether it re- 
lates to a man’s perfon, or his property. ‘Therefore beating 
another is a trefpafs ; for which (as we have formerly feen) 
an action of trefpafs vz et armis in affault and battery will lie: 
taking or detaining a man’s goods are refpectively tre{paffes ; 
for which an action of trefpafs vi et armis, or on the cafe in 
trover and converfion, is given by the law ; fo alfo non-per- 
formance of promifes or undertakings is a trefpafs, upon- 
which an action of trefpafs on the cafe in afump/fit is ground- 
ed: and, in general, any misfeafance, or act of one man 
whereby another is injurioufly treated or damnified, is a 
tranferefion, or trefpafs in it’s largeft fenfe; for which we 
have already feen*, that, whenever the act itfelf is directly 
and immediately injurious to the perfon or property of another, 
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and therefore neceflarily accompanied with fome force, an 
action of irefpafs ti et armis will lie; but, if the injury is 
oily coifequential, å fpecial action of trefpats on the cafe may 
be brou cht. , 

“Bor in the limited and confined fenfe, in which we are at 
prefent to confider it, it fignifies no more than an entry on 
another man’s ground without a Jawful authority, and doing 
fome damage, however inconfiderable, to his real property. 
For the right of meum and tuum, or property, in lands being 
once eftablifhed, 1 it follows as a neceflary confequence, that 
this fight muft be exclufive ; that i İS, that the owner may re- 
tain, to himielf the fole ufe ane occupation of his foil: every 
entry therefore thereon without the owner’s leave, and efpe- 
cially if contrary to his exprefs order, is a trefpafs or tranf- 
greflion. The Roman laws feem to have made a direct pto- 
hibition necellary, i in order to conftitute this inj ury : “< gus i ali- 
c enum | fundum ingreditur, potefl a domino, fi is praeviderit, 
c prohiberi ne ingrediatur®.” But the law of England, juftly 
confidering that much inconvenience may happen to the 
owner, before he has an opportunity to forbid the entry, has 
carried the point much farther, and has treated. every entry 
upon another’s lands, (unlefs by the owner’s leave, or in 
fome very patticular cafes) as an injury or wrong, for fatis- 
faction of which an action. of tref{pafs will lie; but determines 

the guantum of that fatisfaction, by Ebilling how far the 
offence was wilful or inadvertent, and by eftimating the va- 
Jue of the actual damage fuftained. 


EVERY unwarrantable entry on another’s foil the law en- 
titles a trefpafs by breaking his clofe; the words of the writ of 
tre{pals commanding the defendant to fhew caufe, guare clau- 
Jum querentis fregit. For every man’s land is in, the eye of the 
law inclofed and fet apart from hiş neighbour’s:: and that 
either by a vifible and material fence, as one field is divided 
from another by a hedge ; or, by an ideal invifible boundary, 
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exifting only in the contemplation of law, as when one man’s 
land adjoins to another’s in the fame field. And every fuch 
entry or breach of a man’s clofe carries neceflarily along with 
it fome damage or other: for, if no other fpecial lofs can be 
affigned, yet ftill the words of the writ itfelf fpecify one ge- 
neral damage, wiz. the treading down. and bruifing his 
herbage €. 


One muft have a property (either abfolute or temporary) 
in the foil, and actual pofleffion by entry, to be able to main- 
tain an action of trefpafs: or at leaft, it is requifite that the 
party have a leafe and poffeffion of the vefturé and herbage of 
the land?, ‘Thus if a meadow be divided annually among 
the parifhioners by lot, then, after each perfon’s feveral por- 
tion is allotted, they may be refpectively capable of maintain- 
ing an action for the breach of their feveral clofes °; for they 
have an exclufive intereft and freehold therein for i time, 
But before entry and actual poffeffion, one cannot maintain 
an action of trefpafs, though he.hath the freehold in law’, 
And therefore an heir before entry cannot have this aétion 
againft an abator; though a diffeifee might have it againft a 
diffeifor, for the injury done by the diffeifin itfelf, at which 
time the plaintiff was feifed of the land : but he cannot have 
it for any act done after.the difleifin, until he hath gained 
poffeffion by re-entry, and then he may well maintain it for 
the intermediate damage done ; for after his re-entry the law, 
by a kind of jus pofiliminii, fuppofes the freehold 'to have all 
along continued in him®, Neither, by the common law, 
in cafe of an intrufion or deforcement, could the party kept 
out of pofleffion fue the wrongdoer by a mode of redrefs, 
which was calculated merely for injuries committed againtt 
the land while zz the poffeffion of the owner. But by the fta- 
tute 6 Ann. c. 18. if a guardian or truftee for any infant, a 
hufband: feifed jure uxcris, or a perfon having any eftate or 
intereft determinable upon a life or lives, fhall after the deter- 
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mination of their refpective interefts, hold over and continue, 
in poffeffion of the lands or tenements, they are now adjudg- 
ed to be trefpaffors ; and the reverfioner or remainder-man 
may once in every year, by motion to the court of chancery, 
procure the ceffuy que vie to be produced by the tenant of the 
land, or may enter thereon in cafe of his refufal or wilful 
tT And, by the ftatutes of 4 Geo. II. c. 28. and 
11 Geo. If. c. 19. in cafe after the determination of any 
term of life, lives,, or years, any perfon fhall wilfully hold 
aver the fame, the leffor is entitled to recover by action of 
debt, either a rent of double the annual value of the premiifes, 
in cafe he himfelf hath demanded and given notice in writing 
to deliver the poffeffion ; or elfe double the ufual rent, in, 
cafe the notice of'quitting proceeds from any tenant having 
power to determine his leafe, and he afterwards neglects to 
carry it into due execution. 


- A MAN is anfwerable for not only his own trefpafs, but 
that of his cattle alfo: for if by his negligent keeping they 
{tray upon the land of another (and much more if he permits, 
or drives them on) and they there tread down his neighbour’s 
herbage, and fpoil his corn or his trees, this is a trefpafs for 
which the owner muft anfwer in damages. And the law gives 
the party injured a double remedy in this cafe; by permitting 
him to diftrein the cattle thus damage-feafant, or doing da- 
mage, till the owner fhall make him fatisfaction ; or elfe by 
leaving him to the common remedy in. foro contentiofo, by ac- 
tion. And the aétion that lies in either of thefe cafes, of 
trefpafs committed upon another’s land either by a man him- 
felf or his cattle, is the action of trefpafs vz et armis , whereby 
a man is called upon to an{wer, ‘guare vi et armis claufum ip- 
fius A. apud B. fregit, et blada ipfius \ ad valentiam centum 
felidorum ibidem nuper crefcentia cum quibufdam averiis depuftus 
fuit, conculcavit, et confumpfit, &c.*: for the law always cou- 
ples the idea of force with that.of intrufion upon the property 
of another. And herein, if any unwarrantable act of the 
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defendant or his beafts in coming upon the land be proved, 
it is an act of trefpafs for which the plaintiff muft recover 
fome damages; fuch however as the jury fhall think pro- 
per to affefs. 


Iw trefpaffcs of a permanent nature, where the injury is 
continually renewed, (as by f{poiling or confuming the herb- 
age with the defendant’s cattle) the declaration may allege the 
injury to have been committed by continuation from one given 
day to another, (which is called laying the action with a 
p cade ) and the plaintiff fhall not be compelled to bring 
feparate actions for every day’s feparate offence‘, But where 
the trefpafs is by one or feveral acts, each of which terminates 
in itfelf, and being once done cannot be done again, it can- 
not be laid with a continuando; yet if there be repeated aéts of 
trefpafs committed, (as cutting down a certain number of 
trees) they may be laid to be done, not continually, but at 
divers days and times within a given period *, 


In fome cafes trefpafs is juftihable; or, rather, entry on 
another’s land or houfe fhall not in thofe cafes be accounted 
trefpafs: as if a man comes there to demand or pay money, 
there payable ; or to execute, in a legal manner, the procefs 
of the law. Alfo a man may juftify entering into an inn or 
public houfe, without the leave of the owner firft fpecially 
afked ; becaufe, when a man profefles the keeping of fuch inn 
or public houfe, he thereby gives a general licence to any 
perfon to enter his doors. So a landlord may juftify entering 
to diftrein for rent; a commoner to attend his cattle, com- 
moning on another’s land; and a reverfioner, to fee if any 
wafte be committed on the eftate ; for the apparent neceffity 
of the thing). Alfo it hath been faid, that by the common 
law and cuftom of England the poor are allowed to enter 
and glean upon another’s ground after the harveft, without 
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being guilty of trefpafs™: which humane provifion feems bor- 
rowed from the mofaical law”. In like manner the common 
law warrants the hunting of ravenous beafts of prey, as 
badgers and foxes, in another man’s land ; becaufe the de- 
ftroying fuch creatures is profitable to the public®. But in 
cafes where a man mifdemeans himfelf, or makes an ill ufe of 
the authority with which the law entruits him, he fhall be 
accounted a trefpafler ab initio? : as if one comes into a ta- 
vern and will not go out in a reafonable time, but tarrics 
there all night contrary to the inclinations of the owner ; 
this wrongful act fhall affect and have relation back even to 
his firft entry, and make the whole a trefpafs3. But a bare 
non-feafance, as not paying for the wine he calls for, will 
not make him a trefpaffer ; for this is only a breach of con- 
tract, for which the taverner fhall have an action of debt or 
affumpfit againft him". So if a landlord diftrein for rent, and 
wilfuliy killed the diftrefs, this. by the common Jaw made 
him a trefpafler ab initio”: and fo indeed would any other ir- 
regularity have done, till the ftlatute 11 Geo. II. c. rọ. 
which enacts, that no fubfequent irregularity of the landlord 
fhall make his firft entry a trefpafs; but the party injured 
{hall have a fpecial aétion on the cafe for the real fpeci- 
fic injury fuftained, unlefs tender of amends hath been made. 
But ftill, if a reverfioner, who enters on pretence of feeing 
wafte, breaks the houfe, or ftays there all night; or if the 
commoner who comes to tend his cattle, cuts down a 
tree; in thefe and fimilar cafes the law judges that he en- 
tered for this unlawful purpofe, and therefore, as the act: 
which demonftrates fuch his purpofe is a trefpafs, he fhall 
be efteemed a trefpafler ab initio’. So alfo in the cafe of 
hunting the fox or the badger, a man cannot juftify break- 
ing the foil, and digging him out of his earth: for though 
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‘the law warrants the hunting of fuch noxious animals for the 
public good, yet it is held" that fuch things muft be done in 
an ordinary and ufual manner; therefore, as there is an or- 
dinary courfe to kill them, wa. by hunting, the court held 
that the digging for them was unlawful. 


A MAN may alfo juftify in an ation of-trefpafs, on ac- 
count of the freehold and right of entry being in himfelf; 
and this defence brings the title of the eftate in queftion. 
This is therefore one of the ways devifed, fince the difufe of 
real actions, to try the property of eftates ; though it is not 
fo ufual as that by ejectment, becaufe that, being now a 
mixed action, not only gives damages for the ejection, but 
alfo pofleffion of the land: whereas in trefpafs, which is 
miercly a perfonal fuit, the right can be only afcertained, but 
no poffeffian delivered; os being recovered but damages 
for the wrong ee Me, 


In order to prevent trifling and vexatious actions of tref- 
pafs, as well as other perfonal actions, it is (ínter alia) 
enacted by ftatutes 43 Eliz. c. 6. and 22 and 23 Car. II. 
c. Q. §. 136. that where the jury, who try an action of tref- 
pals, give iefs damages than forty fhillings, the plaintiff fhall 
be allowed no more cofts than damages; unlefs the judge 
fhall certify under his hand that the freehold or title of the 
land came chiefly in queftion. But this rule now admits of 
two exceptions more, which have been made by fubfequent 
ftatutes, One is by ftatute 8 & g W. IIJ. c. 11. which 
enacts, that in all actions of trefpafs, wherein it thall appear 
that the trefpafs was wilful and malicious, and it be fo certi- 
fied by the judge, the plaintiff fhall recover full cofts. Every 
trefpafs is wilful, where the defendant has notice, and is ef- 
pecially forewarned not to come on the land ; as every tref- 
pafs is mali.tous, though the damage may not amount to forty 
fhillings, where the intent of the defendant plainly appears to 
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be to harrafs and diftrefs the plaintiff. ‘The other exception is 
by ftatute 4and 5 W. & M. c. 23. which gives full cofts 
againft any inferior tradefman, apprentice, or other diffo- 
lute perfon, who is convicted of a trefpafs in hawking, 
hunting, fifhing, or fowling upon another’s land. Upon 
this ftatute it has been, adjudged, that if a. perfon be an 
inferior tradefman, as a clothier for ‘inftance, it matters - 
not what qualification he may have in point of eftate; 
but, if he be guilty of fuch trefpals, he fhall be liable to 
pay full cofts ”. 
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CHAPTER THE THIRTEENTH. 
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Or NUSANCE, 


A’ IRD fpecies of real injuries to a man’s lands and 
tenements, is by mufance. Nufance, nocumentum, or 
annoyance, fignifies any thing that worketh hurt, inconveni- 
ence, or damage. And nufances are of two kinds ; public or 
common nufances, which afteét the public, and are an annoy- 
ance to all the king’s fubjects ; for which reafon we mutt refer 
_ them to the clafs of public wrongs, or crimes and mifdemef- 
nors: and private nufances ; which are the objects of our 
prefent confideration, and may be defined, any thing done to 
the hurt or annoyance of the lands, tenements, or herdi 
ments of another ?. We will therefore, firft, mark out the 
feveral kinds of nufances, and then their refpective remedies, 


I. Iw difcuffing the feveral kinds of nufances, we will 
confider, firft, fuch nufances as may affect a man’s corpo- 
real hereditaments, and then thofe that may damage fuch 
as are incorporeal. 


1. First, as to corporeal inheritances. If a man builds a 
‘ houfe fo clofe to mine that his roof overhangs my roof, and 
throws the water off his roof upon mine, this is a nufance, 
for which an action will lie®. Likewife to erect a houfe or 
other building fo near to mine, that it {tops up my antient 
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lights and windows is a nufance of a fimilar nature*, But 
sin this Jatter cafe it ds neceffary that.the windows be antient, 
that is, have fubfifted there time oyt of.mind; otherwife 
` there is no injury done. For he hath as much right to build 
a new edifice upon his ground, as I have upon mine: fince 
every man may do what he pleafes upon the upright or per- 
-pendiculay of his own foil; and it was my, folly to build fo 
nearyanother’s ground’, Alfo, if a perfon keeps his hogs, 
or other Ail animals, | fo near the hopfe of another, that 
the ftench of them incommodes him and makes the air un- . 
wholfome, this is an injurious. nufance, as it tends to deprive 
him of the ufe and benefit of his houfe °. A like injury is, if 
one’s neighbour fets up and exercifes any offenfive trade; as 
a tanner’s, a tallowchandier’s, or the ike: for though thefe 
are lawful and neceflary trades, yet they fhould be exercifed 
in remote places; for the rule is, °° fic utere tuo, ut alienum 
“© non laedas :’? this therefore is an aCtionable nufancef. So 
that the nufances which affect a man’s dwelling may be re- 
duced to thefe three: 1. Overhanging it; which ts alfo a 
fpecies of trefpafs, for cujus eft folum ejus eft ufque ad coelum: 
2. Stopping antient lights: and, 3. Corrupting the air with 
noifome fmells : for light and air are two indifpenfable requi- 
fites to every dwelling. But depriving one of a mere matter 
of pleafure, as of a fine profpect, by building a wall, or the 
like; this, as it abridges nothing really convenient or necef- 
fary, is no injury to the fufferer, and is therefore not an ac- 
tionable nufance £. 

As to nufances to one’s /ands:~1t one erects a fmelting 
houfe for lead fo near the land of another, that the vapour and 
{moke kills his corn and grafs, and damages his cattle therein, 
this is held to be a nufance®. And by confequence it fol- 
lows, that if one does any other aét, in itfelf lawful, which 
yet being done in that place neceflarily tends'to the damage 
of another’s property, it is a nufance : for it is incumbent on 
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‘him to find fome other place to do that aét, where it will be 
lefs offenfive. So alfo, if my neighbour ought to fcour a 
ditch, and does not, whereby my land is overflowed, this is 
an actionable nufance', 


WITH regard to other corporeal hereditaments: it is a nu- 
fance to ftop or divert water that ufes to run to another’s 
meadow or mill*; to corrupt or poifon a water-courfe, by 
erecting a dye-houfe or a lime-pit for the ufe of trade, in the 
upper part of the ftream!; or in fhort to do any aét therein, 
that in it’s confequences muft neceflarily tend to the preju- 
dice of one’s neighbour. So clofely does the law of England 
enforce that excellent rule of gofpel-morality, of ‘ doing to 
& others, as we would they fhould do unto ourfelves.” 


2. As to incorporeal hereditaments, the law carries itfelf 
with the fame equity. If I havea way, annexed to my eftate, 
acrofs another’s land, and he obftrudts me in the ufe of it, 
either by totally ftopping it, or putting logs acrofs it, or 
ploughing over it, it is a nufance: for in the firft cafe I can- 
not enjoy my right at all, and in the latter I cannot enjoy it fo 
commodioufly as I ought ™, ` Alfo, if I am entitled to hold 
a fair or market, and another perfon fets up a fair or market 
fo near mine that it does me a prejudice, it is a nufance to 
the freehold which I have in my market or fair". But in or- 
der to make this out to bea nufance, it is neceflary, 1. That 
my market or fair be the elder, otherwife the nufance lies at 
my own door. 2. That the market be erected within the 
third part of twenty miles from mine. For fir Matthew 
Hale° conftrues the dieta, or reafonable day’s journey, men- 
tioned by Bracton?, to be twenty miles: as indeed it is 
ufually underftood not only in our own law 4, but alfo in the 
civil", from which we probably borrowed it, So that if the 
new market be not within feven miles of the old one, it is no 
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nufance : for it is held reafonable that every man fhould have 
a market within one third of a day’s journey from his own 
home; that, the day being divided into three parts, he may 
fpend one part in going, another in returning, and the third 
in tranfacting his neceflary bufinefs there. If fuch market or 
fair be on the fame day with mine, it is prima faciea nufance 
tomine, and there needs no proof of it, but the law will intend 
it to be fo: but if it be on any other day, it may be a nu- 
fance ; though whether it 7s fo or not, cannot be intended 
or prefumed, but I muft make proof of ittothe jury. Ifa 
ferry is erected on a river, fo near another antient ferry as to 
draw away it’s cuftom, it is a nufance to the owner of the 
old oné. For where there is a ferry by prefcription, the 
owner is bound to keep it always in repair and readinefs, for 
the eafe of all the king’s fubjects ; otherwife he may be grie- 
voufly amerced *: it would be therefore extremely hard, if a 
new ferry were fuffered to fhare his profits, which does not 
alfo fhare his burthen. But where the reafon ceafes, the law 
alfo ceafes with it: therefore it is no nufance to erect a mill 
fo near mine, as to draw away the cuftom, unlefs the mil- 
ler alfo intercepts the water. Neither is it a nufance to fet 
up any trade, or a fchool, in neighbourhood or rivalfhip with 
another: for by fuch emulation the public are like to be 
gainers; and, if the new mill or fchool occafion a damage to 
the old one, it is damnum abfque injuria *. 


II. Ler us next attend to the remedies, which the law 
has given for this injury of nufance. And here I muft premife 
that.the law gives no private remedy for any thing but a pri- 
vate wrong. ‘Therefore no action lies fora public or common 
nufance, but an indictment only: becaufe the damage being 
common to all the king’s fubjects, no one can affign his parti- 
cular proportion of it; or if he could, it would be extremely 
hard, if every fubject in the kingdom were allowed to harrafs 
the offender with feparate actions. For this reafon, no per- 
fon, natural or corporate, can have an action for a public 
nufance, or punifh it; but only the king in his public capa- 
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‘city pf fupreme governor, and pater-familias of the king- 
dom", Yet this rule admits of one exception ; where a pri- 
vate perfon fuffers fome extraordinary damage, beyond the 
reft of the king’s fubjects, by a public nufance ; in which 
cafe he fhall have a private fatisfaction by action. As if, by 
means of a ditch dug acrofs a public way, which is a com- 
mon nufance, a man or his horfe fuffer any injury by falling 
therein ; there, for this particular damage, which is not 
common to others, the party fhall have’ his ation”. Alfo 
if a man hath abated,. or remoyed, a nufance which offended 
him (as we may remember it was ftated in the firft chapter of 
‘this book, that the party injured hath a right to do) in this 
cafe he is entitled to no a€tion*. For he had choice of two 
remedies ; either without fuit, by abating it himfelf, by his 
own mere act and authority; or by fuit, in which he may 
both recover damages, and remove it by the aid of the law: 
but, having made. his election of one remedy, he is totally 
precluded from the other. 


THE remedies by fuit are, 1. By action on the cafe for da- 
mages; in which the party injured fhall only recover a fa- 
~ tisfaction for the injury fuftained ; but cannot thereby remove 

the nufance. Indeed every continuance of a nufance is held 
to be a frefh one’; and therefore a frefh’a€tion will lie, and 
very exemplary damages will probably be given, if, 3fter one 
verdict againft him, the defendant has the hardinefs to conti- 
nue it. “Yet the founders of the law of England did not rely 
upon probabilities merely, in order to give relief to the in- 
jured. They have therefore provided two other actions; the 
affife of nufance, and the writ of quod permittat proflernere : 

which not only give the plaintiff fatisfation for his injury 
paft, but alfo ftrike at the root and remove the caufe itfelf, 
the nufance that occafioned the injury. Thefe two actions 
however can only be brought by the tenant of the freehold ; fo 
‘that a leflee for years is confined to his action upon the cafe z, 


“u Vaugh. 347, 342. y 2 Leon, pl, 129. Cro. Eliz. 402. 
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2. An afffe of nufance is a writ, wherein itis ftated that 
the party injured complains of fome particular fact done, ad 
nocumentum liberi tenementi ' fut, and therefore commanding the 
fheriff to f{ummon an affife, that i is a jury, ‘and view the pre- 
mifes, and have them at the next commiffion of aflifes, that 
juftice may be done therein*: and, if the affife is found for 
the plaintiff, he fhall have judgment of two things; 1. To 
have the nufance abated ; and 2, To récover damages >, For- 
merly an affife of belie ct „only lay againft the very wrong- 
doer himfelf who levied, or did, the nufance ; and did not 
lie againft any perfon to whom he had A d the téne- 
ments; whereon the nufance was fituated. - This was the 
immediate reafon for making that equitable provifion i in fta- 
tute Weftm. 2. 13 Edw. I. c. 24. for granting a fimilar 
writ, in cafu confimili, where no former precedent was to be 
found. The ftatute enacts, that °° de caetero. non recedant 
<< querentes a curia domini regis, pro eo quod tenementum trans- 
“ fertur de uno in alium ;° and then gives the form of a new 
writ. in this cafe: whigh only differs from the old one in 
this, that; where the affife is brought againft the very per- 
fon only who levied the nufance, it'is faid, ‘* quod A. (the 
«c wrongdoer) injufle levavit tale nocumentum ;”’ but, where the 
lands are aliened to another perfon, the complaint is againft 
both; < guod A. (the wrongdoer) et B. (the alienee) levave- 
<c yuntt? For every continuation as was before faid, is a 
frefh nufance ; and therefore the complaint is as well ground- 


ed againft the alienee who continues it, as againft the alienor 
who firft levied it. 


3. BEFORE this ftatute, the party injured, upon any alie- 
nation of the land wherein the nufance was fet up, was driven 
to his guod permittat profternere; which is in the nature of a 
writ of right, and therefore fubject to greater delays $. This 
isa writ commanding the defendant to permit the plaintiff to 
abate, quod permittat profternere, the nufance complained of; 


oF ies, ~ - c Ibid, 
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and, unlefs he fo permits, to fummon him to appear in court, 
and fhew caufe why he will not*. And this writ lies as well 
for the alienee of the party firft injured, as again/? the alienee 
of the party firft injuring ; ashath been determined by all the 
judges‘, And the plaintiff fhall have judgment herein to 
abate the nufance, and to recover damages againft the de- 
fendant. 


Boru thefe actions, of affife of nufance, and of quod permit- 
tat profternere, are now out of ufe, and have given way to the 
action on the cafe; in which, as was before obferved, no 
judgment can be had to‘ abate the nufance, but only to reco- 
ver damages. Yet, as therein it is not neceflary that the 
freehold fhould be in the plaintiff and defendant refpectively, 
as it muft be in thefe real actions, but it is maintainable by 
one that hath poffeffion only, againft another that hath like 
pofleffion, | the procefs is therefore eafier: and the effect will 
be much the fame, unlefs a man has a very obftinate as well 
as an ill-natured neighbour; who had rather continue to pay 
damages, than Pr his nufance, For in fuch a cafe, re- 
courfe muft at laft be had to the old'and fure remedies, which 
will effectually conquer the defendant’s perverfenefs, by fend- 
‘ing the fheriff with his poffè comitatus, or power of the coun- 
ty, to level it. 
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HE fourth fpecies of injury, that may be_offered to 
one’s real property, is by wafle, or deftruction in 
lands and tenements. What fhall be calied watte was confi- 
dered at large i in a former volume 4, as it wasa means of for- 
feiture, and thereby of transferring the property of real 
eftates.. I fhall therefore here only beg leave to remind the 
ftudent, that wafte is a fpoil and deftruétion of the eftate, 
either in houfes, woods, or lands; by demolifhing not the 
temporary profits only, but the very fubftance of the thing; 
thereby rendering it wild and defolate ; which the common 
law exprefles very fignificantly by the aad vaflum: and that 
this vaflum, or wafte, is either voluntary or permiffive; the 
one by an actual and defigned demolition of the lands, woods, 
and houfes ; the other ailing from mere negligence, and want 
of hcit care in reparations, fences, and the like. So 
that my only bufinefs is at prefent—v fhew, to whom this 
wafte is an injury; and of courfe who is entitled to any, and 
what, remedy by action. , 7 


-I. THE perfons, who may be injured by cue. are fuch 
as have fome ixtere/? in the eftate wafted : for if a man be the 
abfolute tenant in fee-fimple, without any incumbrance or 
charge on the premifies, he may commit whatever wafte his 


2 See Vol, IHI. ch. 18, 
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own indiferetion may prompt him to, without being im- 
peachable or accountable for it to any one. - And, though 
his heir is fure to be the fufferer, yet nemo efl haeres viventis : 
no man is certain of fucceeding him, as well on account of 
the uncertainty which fhall die firft, as alfo becaufe he has it 
in his own power to conftitute what heir he pleafes, accord- 
ing to the civil law notion of an haeres natus and an haeres fac- 
tus: or, in the more accurate phrafeology of our Englifh 
law, he may aliene or devife his eftate to whomever he 
thinks proper, and by fuch alienation or devife may difin- 
herit his heir at law. Into whofe hands foever therefore 
the eftate wafted comes, after.a tenant in fee-fimple, 
though the wafte is padoulially damnum, it is damnum 
abfque i injúria, P — 

-ÖNE fpecies’ of intereft, Guth is in ine by walte, is 
that of a perfon who has a right of common in the place 
wafted 3 efpecially if it be common of ¢fovers, ör a right 
of éutting and cafrying away wood for houfe-bote, plough- 
bote, 7i. Here, ‘if the owner of the wood demolifhes the 
whole wood, and thereby deftroys all poffibility of taking 
eftovers, this iš an injury to the commoner, _amounitine to 
ño lefs than a diffeifin of his common of eftovers, m he 
čhoófes fo to confider it; for which he has his remedy to 
recover pofleffion and damages by affe, if entitled to a 
freehold in fuch common: but if he has only a chattel in- 
tereft, then he can only recover damages by an action on the 
éafe for this wafte and deftruction of the woods, out of which 
his eftovers weré to ifue’. ° 


Bur the moft ufual and important intereft, that is hurt 
by this commiflion of wafte, is that of him, who hath the 
remainder or reverfion of the inhéritance, aftét a particular 
éftate for life or years in being. Here, if the particular tenant, 
(be it the tenant in dower or by curtefy, who was anfwerable 
for wafte at the common law‘, or-the leffee for life or years, 


dF. N. B. 59. 9 Rep. 212. c 2 Init. 299. 
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who was firt made liable by the ftatutes of Marlbridġe ¢ and 
of Glocefter*) if the particular tenant, I fay, commits or 
fuffers any wafte, it isa manifeft injury to him that has the 
inheritance, as it tends to mangle and difmember it of it’s 
moft defirable incidents and ornaments, among which timber 
and houfes may juftly be reckoned the principal. To him 
therefore in remainder or reverfion the law hath given a 
remedy; that is, to him to whom the :nherttance appertains 
in expectancy‘. Tor he, who hath the remainder for life 
only, is not entitled to fue for wafte ; fince his intereft may 
never perhaps come into pofleffion, and then he hath fuffered 
no injury. Yet a parfon, vicar, arch-deacon, prebendary, 
and the like, who.are feifed in right of their churches of any 
remainder or reverfion, may have an action of wafte; for 
they, in many cafes, have for the benefit of the church and 
of the fucceflor a fee-fimple qualified: and yet, as they are 
not feifed in their own right, the writ of wafte fhall not fay, 
ad exhaeredationem ipfius, as for other tenants in fee-fimple ; 
but ad exhaeredationem ecclefiae, in whofe right the fee-fimple . 
ts holden £. 


ÍI. THE redrefs for this injury of wafte is of two kinds, 
preventive, and corrective: the former of which is by writ 
of gftrepement, the latter by that of wa/te. 


I. EsTREPEMENT is an old French word, fignifying the 
fame as wafte or extirpation : and the writ of ¢/frepement lay 
at the common law, after judgment obtained in any action 
real’, and before poffeffion was delivered ‘by the fheriff; to 
{top any wafte which the vanquifhed party might be tempted 
to commit in lands, which were determined to be no longer 
his. But, as in fome cafes the demandant may be juftly 
apprehenfive, that the tenant may make wafte or e/frepement 
pending the fuit, well knowing the weaknefs of his title, 
therefore the ftatute of Glocefter! gave another writ of 
eftrepement, pendente placito, commanding the fheriff firmly 
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to inhibit the tenant ‘<ne faciat vaflum vel eftrepamentum pen- 
<t dente placito dicto indifeuffo*.”” And, by virtue of either of 
thefe writs the fheriff may refift them that do, or offer to do, 
wafte; and, if otherwife he cannot prevent them, he may 
lawfully imprifon the wafters, or make a warrant to others 
to imprifon them: or, if neceffity require, he may take the 
poffe comitatus to his affiftance. So odious in the fight of the 
law is wafte and deftru€tion'. In fuing out thefe two writs 
‘this difference was formerly obferved ; that in actions merely 
pofleflory, where no damages are recovered, a writ of effrepe- 
ment might be had at ahy time pendente lite, nay even at 
the time of fuing out the original writ, or firft procefs: but, 
in an action where damages were recovered, the demandant 
could only have a writ of e/frepement, if he was apprehenfive 
of wafte after verdict had™; for, with regard to wafte done 
before the verdict was sive, it was prefumed the jury would 
confider that in affeffing the guantum of damages. But now 
it feems to be held, by an equitable conftruétion of the flatute 
of Glocefter, and in advancement of the remedy, that a writ 
of effrepement, to prevent wafte, may be had in every ftage, 
as well of fuch actions wherein damages are recovered, as of 
thofe wherein only poffeffion is had of the lands: for perad- 
venture, faith the law, the tenant may not be of ability to 
fatisfy the demandant his full damages". And therefore now, 
in an action of wafte itfelf, to recover the place wafted and 
alfo damages, a writ of e/frepement will lie, as well before as 
after judgment. For the plaintiff cannot recover damages for 
more wafte than is contained in his original, complaint; 
neither is he at liberty to affign or give in evidence any wafte 
made after the fuing out of the writ : it is therefore reafonable 
that he fhould have this writ of preventive juftice, fince he is 
in his prefent fuit debarred of any farther remedial °. Ifa writ 
of eftrepement, forbidding wafte, be directed and delivered to 
the tenant himfelf, as it may be, and he afterwards proceeds 
to commit wafte, an action may be carried on upon the 
k Regift. 77. n Ibid. 61. 
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foundation of this writ; wherein the only plea of the tenant 
can be, non fecit vaflum contra prohibitionem : and, if upoit 

verdict it be found that he did, the plaintiff may recover cofts 
and damages?; or the party may proceed to punifh the de- 
fendant for the contempt: for if, after the writ directed and 
delivered tothe tenant or his fervants, they proceed to com- 
mit wafte, the court will imprifon them for this contempt of 
the writ?. But not fo, if it be directed to the fheriff, for 
then it is incumbent upon him to prevent the e/frepement ab- 


folutely, even by raifing the poffe comitatus, if it can be done 
no other way. 


 Besrpes this preventive redrefs at common law, the courts 
of equity, upon bill exhibited therein, complaining q of wafte 
and deftruétion, will grant an injunction or order to ftay 
wafte, until the defendant fhall have put in his anfwer, and, 
the court fhall thereupon make farther order. Which i is now 
become the moft ufual way of preventing wafte, 


2. A WRIT of wafle is alfo an aCtion, partly founded upon 
the common law and partly upon the ftatute of Glocefter' ; 
and may be brought by him who hath the immediate eftate of 
inheritance in reverfion or remainder, againft the tenant for 
life, tenant in dower, tenant by the curtefy, or tenant for 
years. This action is alfo maintainable in purfuance of 
ftatute * Weftm. 2. by one tenant in common of the inherit- 
ance againft another, who makes wafte in the eftate holden 
in common. The equity of which £-tute. extends to joint- 
tenants, but not to coparceners : becaufe by the old law co- 
parceners might make partition, whenever . either of them 
thought proper, and thereby prevent future wafte, but tes 
nants in common and joint-tenants could not; and there- 
fore the ftatute gave them this remedy, Soeelline the de= 
fendant either to make partition, and take the place wafted to 
his own fhare, or to give fecurity not to commit any farther 
wafte'. But thefe tenants in common and joint-tepants are 
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not liable to the penalties of the ftatute of Glocefter, which 
extends only to fuch as have life-eftates, and do wafte to the 
prejudice of the inheritance. The wafte however muft be 
fomething confiderable; for if it amount only to twelve 
pence, or fome fuch petty fum, the plaintiff fhall not recover 
in an action of wafte: nam de minimis non curat lex. 


Tus action of wafte isa mixed aétion ; partly real, fo far 
as it recovers land, and partly perfonal, fo far as it recovers 
damages. For it is brought for both thofe purpofes; and, if 
the wafte be proved, the plaintiff fhall recover the thing or 
place wafted, and alfo treble damages by the ftatute of Glo- 
cefter. The writ_of wafte calls upon the tenant to appear 
and {hew caufe, why he hath committed wafte and deftru@tion 
in the place named, ad exhaeredationem, to the difinherifon, 
of the plaintiff ¥. And if the defendant makes default, or 
does not appear at the day affigned him, then the fheriff is 
to take with'him a jury of twelve men, and go in perfon to 
the place alleged to be wafted, and there inquire of the wafte 
done, and the damages; and make a return or report of 
the fame to the court, upon which report the judgment is 
founded *. For’ the law will not fuffer fo heavy a judgment, 
as the forfeiture and treble damages, to be pafled upon a 
mere default, without full affurance that the fact is according 
as it is ftated in the writ. But if the defendant appears to 
the writ, and afterwards fuffers judgment to go againft him 
by default, or upon a nibil dicit, (when he makes no anfwer, 
puts in no, plea, in defence) this amounts to a confeffion of 
the wafte; fince, having once appeared, he cannot now pre- 
tend ignorance of the charge. Now therefore the fheriit 
fhall not go to the place to: inquire of the fact, whether 
any wafte has, or has not, been committed; for this is 
already afcertained by the filent confeffion of the defendant : 
but he fhall only, as in defaults upon other actions, make 
inquiry of the quantum of damages’. The defendant, on 
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the trial, may give in evidence any thing that proves: there 
was no sAN committed, as that the deftruétion happened 
by lightning, tempeft, the king’s enemies, or other inevitable 
accident”. But it is no defence to fay, that-a ftranger did 
the wafte, for againft him the plaintiff hath no remedy: 
though the defendant is entitled to fue fuch ftranger in an ` 
action of trefpafs vi et armis, and fhall recover the damages 
‘he has fuffered in confequence of fuch unlawful a@ +, 


WHEN the wafte and damages are thus afcertained, either 
by confeffion, verdict, or inquiry of the fheriff, judgment is 
given, in purfuance of the ftatute of Glocefter, c. 5. that the 
plaintiff fhall recover the place wafted ; for which he has 
immediately a-writ of Safi n, provided the particular eftate be 
fill fubfifting, (for, if it be expired, there can be no for- 
feiture of the land) and alfo that the plaintif ‘thall recover 
treble the damages affeffed by the jury ; which he muft obtain 
in the fame manner as all other damages, in ations perfonal 
and mixed, are obtained, whether the particular raid y be 
expired, or at in being. - 


2 8 
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CHAPTER THE FIFTEENTH. 


Or SUBTRACTION. 


{ 


Gus TRACTION, which is the fifth {pecies of inju- 
ries affecting a man’s real property, happens, when any 
perfon who owes any fuit, duty, cuftom, or fervice to ano- 
ther, withdraws or hewlett to perform it. It differs from 
a diffeifin, in that zbis is committed without any denial of the 
right, confifting merely in non-performance ; that ftrikes at 
the very title of the party injured, and amounts to an oufter 
or actual difpoffeffion, Subtraction however, being clearly 
an injury, is remediable by due courfe of law: but the re- 
medy differs according to the nature of the fervices; whether 
they be due by virtue of any tenure, or by cuftom only. 


I, Feautry, fuit of court, and rent, are duties and fer- 
vices ufually iffuing and arifing ratione tenurae, being the 
conditions upon which the antient lords granted out their 
lands to their feudatories: whereby it was ftipulated, that 
they and their heirs fhould take the oath of fealty or fidelity 
to their lord, which was the feodal bond or commune vinculum 
between lord and tenant ; that they fhould do fuit, or duly 
attend and follow the lord’s courts, and there from time to 
time give their affiftance, by ferving on juries, either to de- 
cide the property of their. neighbours in the court-baron, or 
correct their mifdemefnors in the court-leet; and, laftly, 
that they fhould yield to the lord certain annual ftated re- 
turns, in military attendance, in provifions, ‘in arms, in 
matters of ornament or pleafure, in ruftic employments or 

praedial 
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praedial labours, or (which is ix/lar omnium) in money, 

which will provide all the reft; all which are comprized un-, 
der the one general name of reditus,’ return, or rent. And 
the fubtraétion or non-obfervance of any of thefe conditions, 
by negle&ting to fwear fealty, to do fuit of court, or to ren- 

der the rent or fervice referved, is an injury to the freehold of 
the lord, by diminifhing and depreciating the value of his 
feignory. . 


THE general remedy for all thefe is by difrefs; and it is 
the only remedy at the common law for the two firft of them, 
‘The nature of diftreffes, their incidents and confequences, 
we have before more than once explained *: it may here fuf- 
fice to remember, that they are a taking of beafts, or other 
perfonal property, by way of pledge to enforce the perform- 
ance of fomething due from the party diftreined upon. And 
for the moft part it is provided that diftreffes be reafonable 
and moderate; but, in the cafe of diftrefs for fealty or fuit of 
court, no diftrefs can be unreafonable, immoderate, or too 
large’: for this is the only remedy to which the party ag- 
grieved j is entitled, and therefore it ought to be fuch as is 
fufficiently compulfory ; and, be it of what value it will, 
there is no harm done, efpecially as it cannot be fold or agile 
away with, but muft be reftored immediately on fatisfaction 
made. A diftrefs of this nature, that has no bounds with 
regard to it’s quantity, and may be repeated from time to 
time, until the ftubbornnefs of the party is conquered, is 
called a di iftrefs infinite; which is alfo ufed for fome other 
purpofes, as in fummoning jurors, ang éhe like. | 


OTHER remedies for fubtraction of rents or gica. are, 
1. By aétion of debt; for the breach of this exprefs contract, 
of which enough has been formerly faid. This is the moft 
ufual remedy, when recourfe is had to any aĉtion at ali for 
the recovery of pecuniary rents, to which fpecies of render 
almoft all free fervices are now reduced, fince the abolition 
of the military tenures. But fora freehold rent, referved on 


2 Sce fag. 6, 147. ` b Finch. L, 285. 
ja -~ aleafe 





232 ` PRIVATE Boox III, 


a leafe for life, &c, no action of debt lay by the common law, 
during the continuance of the freehold out of which it if_ued ©; 
for the law would not fuffer a real injury to be remedied by 
an action that was merely perfonal. However by the ftatutes 
8 Ann. c.14. and 5 Geo. III. c. 17. actions of debt may now 
be brought at any time to recover fuch freehold rents. 2. An 
affe of mort d’anceftor or novel diffeifin will lie of rents as well 
as of lands 4; if the lord, for the fake of trying the pofleflory 
right, will elect to fuppofe himfelf oufted or diffeifed thereof. 

This is now feldom heard of; and all other real ations, being 
in the nature of writs of right, and therefore more dikat 
in their progrefs, are entirely difufed, though not formally 
abolifhed by law. Of this fpecies however is, 3. The writ 
de confuetudinibus et fervitiis, which lies for the lord againft 
his tenant, who withholds from him the rents and fervices 
due by cuflom, or tenure, for his land*. ‘This compels a 
fpecific payment or performance of the rent or fervice; but 
there are alfo others, whereby the lord fhall recover the land 
_ itfelf in lieu of the duty withheld. As, 4. The writ of ce 
avit: which lies, by the ftatutes of Glocefter, 6 Edw. I. 
c. 4. and of Weftm. 2. 13 Edw. I. c.21 & 41. when a man 
who holds lands of a lord by rent or other fervices, neglects 
or ceafes to perform his fervices for two years together; or 
- where a religious houfe hath lands given it, on condition of 
performing fome certain fpiritual fervice, as reading prayers 
or giving alms, and neglects it; in either of which cafes, if 
the ceffer or neglect have continued for two years, the lord or: 
_ donor and his heirs fhall have a writ of ceffavit to recover the 
Jand itfelfy eo quod tenens in faciendis fervitiis per biennium jam 
çefjavitf. And in like manner, by the civil law, if a tenant, 

(who held lands upon payment of rent or fervices, or as they 
call it ‘‘jure emphyteutico,”) neglected to pay or perform 
them per totum triennium; he might be ejected from fuch em- 
phyteutic lands ® But by the ftatute of Glocefter, the cefa- 
vit does not lie for lands let upon fee-farm rents, unlefs they 
have lain frefh and uncultivated for two years, and there be 
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not fufficient diftrefs upom the premifes; or unlefs the tenant 
hath fo enclofed the land, that the lord cannot come upon it~ 
to diftrein®. For the law prefers the fimple and ordinary 
remedies, by diftrefs or by the actions juft now mentioned, 

to this extiaordinary one of forfeiture for a ceffavit; and 
therefore the fame ftatute of Glocefter has provided farther, 
that upon tender of arrears and damages before judgment, 
and giving fecurity for the future performance of the fervices, 
the procefs fhall be at an end, and the tenant fhall retain his 
land. And to this the ftatute of Weftm. 2. conforms, fo 
far as may ftand with convenience and reafon of law Í. It is 
eafy to obferve, that the ftatute * 4 Geo. II. c. 28. (which 
permits landlords who have a right of re-entry for non-pay- 
ment of rent, to ferve an ejedtment on their tenants, when 
half a year’s rent is due, and there is no diftrefs on the pre- 
mifes) is in fome meafure copied from the antient writ of 
ceffavit : efpecially as it may be fatisfied and put an end to in 
a fimilar manner, by tender of the rent and cofts within fix ` 
months after. And the fame remedy is, in fubftance, adopted 
by ftatute 11 Geo. II. c.19. §. 16. which enaéts, that where 
any tenant at rack-rent {hall be one year’s rent in arrear, and 
{hall defert the demifed premifes, leaving the fame uncultivated 
or unoccupied, fo that no fufficient diftrefs can be had; two 

juftices of the peace (after notice affixed on the premifes for. 
fourteen days without effect) may give the landlord pofleffion 
thereof, and thenceforth the leafe fhall be void. 5. There is 
alfo another very effectual remedy,-which takes place when 
the tenant upon a writ of affife for rent, or on a replevin, 
difowns or difclaims his tenure, whereby the lard lofes his 
verdict : in which cafe the lord may have a writ of right, fur 
difclaimer, grounded on this denial of tenure; and fhall, 
upon proof of the tenure, recover back the land itfelf fo 
holden, as a punifhment to the tenant for fuch his falfe dif- 
claimer'. ‘This piece of retaliating juftice, whereby the 
tenant who endeavours to defraud his lord is himfelf deprived 
of the eftate, as it evidently proceeds upon fcodal principles, 
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fo it is exprefsly to be met with in the feodal conftitutions ™: 


<c yafallus, qui abnegavit feudum ejufve conditionem, exfpo- 
“© liabitur.” 


AND, as on the one hand the antient law provided thefe 
feveral remedies to obviate the knavery and punifh the ingra- 
‘titude of the tenant, fo on the other hand is was equally 
careful to redrefs the oppreffion of -the lord; by furnifhing, 
1. The writ of ne injufle vexes”; which is an antient writ 
founded on that chapter°® of magna carta, which prohibits 
diftrefles for greater fervices than are really due to the lord ; 
being itfelf of the prohibitory kind, and yet in the nature of 
a writ of right ?, It lies, where the tenant in fee-fimple and 
his anceftors have held of the lord by certain fervices; and 
the lord hath obtained feifin of more or greater fervices, by 
the inadvertent payment or performance of them by the te- 
nant himfelf. Here the tenant cannot in an avowry avoid the 
lord’s pofleflory right, becaufe of the feifin given by his own 
hands ; but is driven to this writ, to deveft the lord’s poffef- 
fion, and eftablifh the mere right of property, by afcertaining 
the fervices, and reducing them to their proper ftandard. 
But this writ does not lie for tenant in tail ; for he may avoid 
fuch feifin of the lord, obtained from the payment of his an- 
. ceftors, by plea to an avowry in replevin’. 2. The writ of 
mefne, de medio; which is alfo in the nature of a writ of right’, 
and lies, when upon a fubinfeudation the me/ne or middle lord 5 
fuffers his under-tenant, or tenant paravai/, to be diftreined 
upon by the lord paramount, for the rent due to him from the 
mefne lordt. And in fuch cafe the tenant fhall have judg- 
ment to be acquitted (or indemnified) by the mefne lord ; 
and if he makes default therein, or does not appear originally 
_to the tenant’s writ, he fhall be forejudged of his mefnalty, 
and the tenant fhall hold immediately of the lord paramount 
himfelf *. 
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II, Tuus far of the remedies for fubtraCtion of rents or 
other fervices due by tenure. ‘There are alfo other fervices, 
due by antient cu/fom and prefcription only. Such is that of 
doing fuit to another’s mill: where the perfons, refident in 
a particular place, by ufage time out of mind have been ac- 
cuftomed to grind their corn at a certain mill; and afterwards 
any of them go to another mill, and withdraw their fuit, 
(their fea, a fequendo) from the antient mill. This is not 
only a damage, but an injury, to the owner ; becaufe this 
prefcription might have a very reafonable foundation; viz. 
upon the erection of fuch mill by the anceftors of the owner 
for the convenience of the inhabitants, on condition, that 
when erected, they fhould all grind their corn*there only. 
And for this. injury the owner fhall have a writ de fecta ad 
molendinum “, commanding the defendant to do his fuit at that 
mill, guam ad illud facere debet, et folet, or thew good caufe 
to the contrary: in which action the validity of the prefcrip- 
tion may be tried, and if it be found for the owner, he fhall 
recover damages againft the defendant *. In like manner, 
and for like reafons, the regifter ’ will inform us, that a man 
may have a writ of /ec?a ad furnum, fetta ad torrale, et ad om- 
niaalta hujufmodi ; for fuit due to his furnum, his public oven 
or bakehoufe ; or to his torrale, his kiln, or malthoufe ; when 
a perfon’s anceftors have erected a convenience of that fort for 
the benefit of the neighbourhood, upon an agreement (proved 
by immemorial cuftom) that all é= inhabitants fhould ufe 
and refort to it, when erected. But befides thefe {pecial re- 
medies for fubtractions, to compel the fpecific performance 
of the fervice due by cuftom ; an action on the cafe will alfo 
lie for all of them, to repair the party injured in damages. 
And thus much for the injury of fubtraction. 
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CHAPTER THE SIXTEENTH, 


Or DISTURBANCE, 


6k E fixth and laft fpecies of real injuries is that of 
difturbance; which is ufually a wrong done to fome 
incorporeal hereditament, by hindering or difquieting the 
owners in their regular and lawful enjoyment of it *. I fhall 
confider five forts of this injury; viz. I. Difturbance-of 
franchifes. 2. Difturbance of common. 3. Difturbance of ways. 
4. Difturbance of tenure. 5. Difturbance of patronage. 


I. Distursance of franchifes happens, when a man hag 
the franchife of holding a court-leet, of keeping a fair or 
market, of free-warren, of taking toll, of feifing waifs or 
eftrays, or (in fhort) any other fpecies of franchife whatfo- 
ever; and he is difturbed or incommoded in the lawful exer- 
cife thereof. As if another by diftrefs, menaces, or perfuafions, 
prevails upon the, fuitors not to appear at my court; or ob- 
ftructs the paflage to my fair or market; or hunts in my free- 
warren ; or refufes to pay me the accuftomed toll; or hin- 
ders me from feifing the waif or eftray, whereby it efeapes 
or is carried out of my liberty: in every cafe of this kind, 
which it is impoffible here to recite or fuggeft, there is an 
injury donc to the legal owner; his property is damnified, 
and the profits arifing from fuch his franchife are diminifhed. 
"To remedy which, as the law has given no other writ, he is 
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therefore entitled to fue for damages by a fpecial action 


øn the cafe: or, in cafe of toll, may take a diftrefs if he 
pleafes.°. 


IL. Tue difturbance of common comes next to be confi- 
dered ; where any act is done, by which the right of another 
to his common fs incommoded or diminifhed. This may 
happen, in the firft place, where one who hath no right of . 
common, puts his cattle into the land; and thereby robs the 
cattle of the commoners of their refpe&tive fhares of the 
pafture. Or if one, who hath a right of common, puts in 
cattle which‘are not commonable, as hogs and goats; which 
amounts to the fame inconvenience. Butthe lord of the foil 
map (by cuftom or prefcription, but not without) put a ftran- 
ger’s cattle into the common‘ ; and alfo, by a like prefcrip- 
tion for common appurtenant, cattle that are not commons 
able may be put into the common‘, The lord alfo of the 
foil may juftify making burrows therein, and putting in rab- 
bets, fo as they do not encreafe to fo large a number as to- 
tally to deftroy the common*. But in general, in cafe the 
beafts of a ftranger, or the uncommonable cattle of a com- 
moner, be found upon the land, the lord or any of the com- | 
moners may diftrein them damage-feafant f: or the com- 
moner may bring an action on the cafe.to recover damages, 
provided the injury done be any thing confiderable: fo that 
he may lay his aétion with a per quod, or allege that thereby he 
was deprived of his common. But for a trivial trefpafs the 
commoner has no action ; but the lord of the foil only, for 
the entry and trefpafs anapa B, 


ANOTHER difturbance of common is by furcharging it; or 
putting more cattle therein than the pafture and herbage will 
fuftain, or the party hath a right to do. In this cafe he that 
furcharges does an injury to the reft of the owners, by de- > 
priving them of their refpective portions, or at leaft contract- 
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ing them into a fmaller compafs. ‘This injury by furcharging 
can properly fpeaking only happen, where the common is 
appendant or appurtenant*, and of courfe limitable .by law; 
or where, when in grofs, it is exprefsly limited and certain : 
for where a man hath common zm grofs, fans nombre or 
without flint, he cannot bea furcharger. However, even where 
a man is faid to have common without ftint, {till there muft 
be left fufficient for the lord’s own beafts!: for the law will 
not fuppofe that, at the original grant of the common, the 
lord meant to exclude himfelf. 


THE ufual remedies, for furcharging the common, are ei- 
ther by diftreining fo many of the beafts as are above the 
number allowed, or elfe by an action of trefpafs ; both which 
may be had by the lord: or, laftly, by a fpecial action on 
the cafe for damages ; in which any commoner may be plain- 
tiff *. But the antient and moft effectual method of pro« 
ceedingis by writ of admeafurement of pafture. ‘This lies, ei- 
ther where a common appurtenant or in grofs is certain as to 
number, or where a man has common appendant or appur- 
tenant to his land, the quantity of which common has never 
yet been afcertained. In either of thefe cafes, as well the 
lord, as any of the commoners, is entitled to this writ of 
admeafurement ; which is one of thofe writs, that are called 
vicontiel', being directed to the fheriff, (vzce-comiti) and not 
to be returned to any fuperior court, till finally executed by 
him. It recites a complaint, that the defendant hath fur- 
charged, /uperoneravit, the common: and therefore com- 
mands the fheriff to admeafure and apportion it; that the 
defendant may not have more than belongs to him, and that 
the plaintiff may have his rightful fhare. And upon this fuit 
all the commoners fhall be admeafured, as well thofe who 
have not, as thofe who have, furcharged the. common ; as 
well the plaintiff, as the defendant ™. The execution of this 
writ muft be by a jury of twelve men, who are upon their 
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oaths to afcertain, under the fuperintendence of the fheriff, 
what and how many cattle each commoner is entitled to 
feed. And the rule for this admeafurement is generally un- 
derftood to be, that the commoner fhall not turn more cattle 
upon the common, than are fufficient to manure and ftock 
the land to which his right of common is annexed; or, as 
our antient law expreiled it, fuch cattle only as are Jevant and 
couchant upon his tenement” : which being a thing uncertain 
before admeafurement, has frequently, though erroneoufly 
occafioned. this unmeafured right of common to be called a 
common without flint or fans nombre°; a thing which, though 
pofible in law, does in fact very rarely exift. 


Ir, after the admeafurement has thus afcertained the right, 
the fame defendant furcharges the common again, the plaintiff 
may have a writ of fecond furcharge, de fecunda fuperoneratione, 
which is given by the ftatute Weftm. 2. 13 Edw. I. c. 8. and 
thereby the fheriff is directed to inquire by a jury, whether 
the defendant has in fact again furcharged the common con- 
trary to the tenor of the laft admeafurement: and if he has, 
he {hall then forfeit to the king the fupernumerary cattle put 
- in, and alfo fhall pay damages to the plaintiff’. This procefs 
feems highly equitable: for the firft offence is held to be 
committed through mere inadvertence; and therefore there 
are no damages or forfeiture on the firft writ, which was only 
to afcertain the right which was difputed: but the fecond 
effence is a wilful contempt and injuftice ; and therefore pu- 
nifhed very properly with not only uamages, but alfo for- 
feiture. And herein the right, being once fettled, is never 
again difputed ; but only the fact is tried, whether there be 
any fecond furcharge or no; which gives this neglected pro- 
ceeding a great Avante over the modern athe, by action 
on the cafe, wherein the guantum of common belonging to 
the defendant muft be proved upon every frefh trial, for every 
repeated offence. 
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-THERE is yet another difturbance of common, when tke 
owner of the Jand, or other perfon , fo enclofes or otherwife 
obftructs it, that the commoner is precluded from enjoying 
the pele, to which -he is by law entitled. This may be 
‘done, either by ere&ting fences, or by driving the cattle off 
the land, or by ploughing up the foil ‘of the common’. Or 
it may be done by erecting a warren therein, and ftocking it 
with rabbets in fuch quantities, that they devour the whole 
herbage, and thereby deftroy the common. For in fuch cafe, 
though the commoner may not deftroy the rabbets, yet the 
law looks upon this as an injurious difturbance of his right, 
and has given him his remedy by action againft the owner ". 

This kind of difturbance does indeed amount to a diflefin, and 
if the comfnoner chufes to confider it in that light, the law 
has given him an affile of novel diffeifin, againft the lord, to 
recover the pofleffion of his common’. Or it has given a 
writ of quod permittat, againft any ftranger, as well as the 
owner of the land, in cafe of fuch a difturbance to the plain- 
tiff as amounts to a total deprivation of his common; 
whereby the defendant fhall be compelled to permit the plain- 
tiff to enjoy his common as he ought t. But if the commoner 
does not chufe to bring a real action to recover feifin, or to 
try the right, he may (which is the eafier and more ufual way) 
bring an action on the cafe for his damages, inftead of an affife 
or a quod pérmittat". 


THERE are cafes indeed, in which the lord may enclofe 
and abridge the common ; for which, as they are no injury 
to any one, fo no one is eind to any remedy. For'it is 
provided by the ftatute of Merton, 20 Hen. III. c. 4. that 
the lord may approve, that is, enclofe and convert to the ufés 
of hufbandry, (which is a melioration or approvement) any 
wafte grounds, woods, or paftures, in which his tenants 
have common appendant to their eftates; provided he leaves 
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fufficient common to his tenants, according to the proportion 
of their land. And this is extremely reafonable : for it would 
be very hard if the lord, whofe anceftors granted out thefe ` 
eftates to which the commons are appendant, fhould be pre- 
cluded from making what advantage he can Gf the reft of 
his manor ; provided fuch advantage and improvement be 
no way derogatory from the it grants. The ftatute 
Weitm. 2. 13 Edw. I. c. 46. extends this liberty of approv- 
ing, in like manner, againft all others that have common ap- 
purtenant, or in grofs, as well as againft the tenants of the 
lord, who have their common appendant ; and farther enacts 
that no affife of novel diffeifin, for common, fhall -lie againft 
a lord for erecting on the common any windmill, fheephoufe, 
or other neceflary buildings therein fpecified : which, fir Ed- 
ward Coke fays“, are only put as examples; and that any 
other neceflary improvements may be made by the lord, 
though in reality they abridge the common, and make it lefs 
fufficient for the commoners. And laftly by ftatutes 29 Geo. 
II. c. 36. and 31 Geo. IT. c. 41. it is particularly enacted, 
that any lords of- waftes and commons, with the confent of 
the major part, in number and value, of the commoners, 
may inclofe any part thereof, for the growth of timber and 
underwood. 


Il]. THE third fpecies of difturbance, that of ways, is 
very fimilar in it’s nature to the laft: it principally happen- 
ing when a perfon, who hath a right +s tə a way over another’s 
grounds, by grant or eirian is obftructed by inclofures, 
or other obftacles, or by ploughing acrofs it; by which 
means he cannot enjoy his right of way, or at leaft notin fo — 
commodious a manner as he might have done. If this bea — 
way annexed to his eftate, and the obftruction is made by the 
tenant of the land, this brings it to another fpecies of injury ; 
for it is then a zufance, for which an affife will lie, as men- 
tioned in a former chapter*. But if the right of way, thus 
obftructed by the tenant, be only iz grofs, (that is, annexed 
tọ a man’s perfon and unconnected with any lands or tene- 
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ments) or if the obftruction of a way belonging to an houfe 
or land is made by a ftranger, it is then in either cafe merely 
a difturbance: for the obftruction of a way in grofs is no de- 
triment to any lands or tenements, and therefore does not fall 
under the legal notion of a nufance, which muft be laid, ad 
nocumentum liberi tenementi’ ; and the obftruction of it bya 
ftranger can never tend to put the right of way in difpute: 
the remedy therefore for thefe difturbances is not by affife or 
any real action, but by the univerfal remedy of ation on the 
cafe to recover damages”. 

IV. Tue fourth fpecies of difturbance is that of difturbance 
of tenure, or breaking that connexion, which fubfifts between 
the lord and his tenant, and to which the law pays fo high a 
regard, that it will not fuffer it to be wantonly diffolved by 
the act of a third perfon. The having of an eftate well te- 
nanted is an advantage that every landlord muft be very fen- 
fible of ; and therefore the driving away a tenant from off his 
eftate is an injury of no fmall confequence. If therefore there 
be a tenant at will of any lands or tenements, and a ftranger 
either by menaces and threats, or by unlawful diftrefles, or 
by fraud and circumvention, or other means, contrives to 
drive him away, or inveigle him to leave his tenancy, this 
the law very juftly conftrues to be a wrong and injury to the 
lord *, and gives him a reparation in damages againft the 
offender by a fpecial action on the cafe. 


V. Tue fifth and laft fpecies of difturbance, but by far 
the moft confiderable, is that’ of difturbance of patronage ; 
. which is an hindrance or obftruction of a patron to prefent 
his clerk to a benefice. 


Tuis injury was diftinguifhed at common law from another 
{pecies of injury, called u/urpation; which is an abfolute oufter 
or difpofleffion of the patron, and happens when a ftranger, 
that hath no right, prefenteth a clerk, and he is. thereupon 
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admitted and inftituted >,. In which cafe, of ufurpation, the 
patron loft by the common law not only his turn of prefent- 
ing pro hac vice, but alfo the abfolute and perpetual inherit- 
ance of the advowfon, fo that he could not prefent again upon 
the next avoidance, unlefs in the mean time he recovered his 
right bya real action, wz. a writ of right of advowfon*®. The 
reafon given for his lofing the prefent turn, and not ejecting 
the ufurper’s clerk, was, “that the final intent of the law in 
creating this fpecies of property being to have a fit perfon to 
celebrate divine fervice, it preferred the peace of the church 
(provided a clerk were once admitted and inftituted) to the 
right of any patron whatever: And the patron alfo loft the 
inheritance of his advowfon, unlefs he recovered it in a writ 
of right, becaufe by fuch ufurpation he was put out of poflef- 
fion of his advowfon, as much as when by actual entry and 
oufter he is difleifed of lands or houfes; fince the only pof- 
feffion, of which an advowfon is capable, is by a€tual pre- 
fentation and admiffion of one’s clerk. And therefore, when 
the clerk was once inftituted (except in the cafe of the king, 
where he muft alfo be inducted ¢,) the church was abfolutely 
full; and the ufurper became feifed of the advowfon. Which 
feifin or poffeffion it was impoffible for the true patron to re- 
move by any poffeflory action, or other means, during the 
plenarty or fullnefs of the church ; and when it became void 
afrefh, he could not prefent, {ince another had the right of 
poffefion. The only remedy therefore, which the patron had 
left, was to try the mere right in a writ of right of advowfon ; 
which is a peculiar writ a right, framed for this {pecial pur- 
pofe, but in every other refpect correfponding with other 
writs of right ®: and, if a man recovered therein, he regain- 
ed his advowfon and was entitled to prefent at the next avoid- 
ance’. But in order to fuch recovery he muft allege a pre- 
fentation in himfelf or fome of his anceftors, which proves 
him or them to have been once in pofleffion : for, as a grant 
of the advowfon, during the fullnefs of the church, conveys 
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no manner of poffeffion for the prefent, therefore a purchafor, 
until he hath prefented, hath no actual feifin whereon to 
ground a writ of right. Thus ftood the common law. 


Bur bifhops, in antient times, cither by careleffnefs or 
collufion, frequently inftituting clerks upon the prefentation 
of ufurpers, and thereby defrauding the real patrons of their 
‘right of pofleffion, it was in fubftance enacted by ftatute 

Weftm. 2. 13 Edw. I. c. 5. §. 2. that if a pofleffory ađlion be 
brought within fix months after the avoidance, the patron 
fhal] “(notwithftanding 'fuch ufurpation and inftitution) re- 
cover that very prefentation ; which gives back to him the 
feifin of the advowfon. Yet ftill, if the true patron omitted 
to bring his action within fix months, the feifin was gained 
by the ufurper, and the patron ‘to recover it was driven to the 
long and hazardous procefs of a writ of right. To remedy 
which it was farther enacted by ftatute 7 Ann. c. 18. that no 
ufurpation fhall difplace the eftate or intereft of the patron, 
or turn it to a mere right; but that the true patron may 
prefent upon the next avoidance, as if no fuch ufurpation 
had happened. So that the title of ufurpation is now much 
narrowed, and the law ftands upon this reafonble founda- 
tion: that if a ftranger vfurps my prefentation, and I do not 
purfue my right within fix months, I fhall lofe that turn 
without remedy, for the peace of the church, and as a 
punifhment for my own negligence; but that turn is the 
only one I fhall lofe thereby. Ufurpation now gains no 
right to the ufurper, with regard to any future avoidance, 
but only to the prefent vacancy: it cannot indeed be reme- 
died after fix months are paft ; but, during thofe fix months, 
it is only a fpecies of difturbance. 


DisruRBERS of aright of advowfon may therefore be 
thefe three perfons; the pfeudo-patron, his clerk, and the 
ordinary : the pretended patron, by prefenting to a church 
to which he has no right, and thereby making it litigious or 
difputable ; the clerk, by demanding or obtaining inftitution, 
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which tends to and promotes the fame inconvenience ; and 
the ordinary, by refufing to admit the real patron’s clerk, or 
admitting the clerk of the pretender. Thefe difturbances are 
vexatious and injurious to him who hath the right: and 
therefore, if he be not wanting to himfelf, the law (befides 
the writ of right of advew/fon, which is a final and conciufive 
remedy) hath given him two inferior pofleflory actions for 
his relief; an affife of darrein prefentment, and a writ of quare 
impedit; in which the patron is always the plaintiff, and not 
the clerk. For the law fuppofes the injury to be offered to 
him only, by obftructing or refufing the admiffion of his 
nominee; and not to the clerk, who hath no right in him 
till inftitution, and of courfe can fuffer no injury. 


. 
1, Aw affe of darrein prefentment, or laft prefentation, 
lies when a man, or his anceftors, under whom he claims, 
have prefented a clerk to a benefice, who is inftituted ; and 
afterwards upon the next avoidance a ftranger prefents a 
clerk, and thereby difturbs him that is the real patron. In 
‘which cafe the patron fhall have this writ® directed to the 
fheriff to f{ummon an affife or jury, to inquire who was the 
Jaft patron that prefented to the church now vacant, of which 
the plaintiff complains that he is deforced by the defendant: 
and, according as the affife determines that queftion, a writ 
fhall ifue to the bifhop ; to inftitute the clerk of that patron, 
in whofe favour the determination is made, and alfo to give 
damages, in purfuance of flatute Weftm. 2. 13 Edw. I. c. 5 
This queftion, it is to be obferved, was, before the ie 
7 Ann. before-mentioned, entirely conclufive, as between the 
patron or his heirs and a ftranger : for, till then, the full 
poffeffion of the advowfon was in him who prefented laft and 
his heirs; unlefs, fince that prefentation, the clerk had been 
evicted within fix months, or the rightful patron had recover- 
ed the advow/fon in a writ of right, which is a title fuperior 
to all others. But that ftatute having given a right to any 
perfon to bring a guare impedit, and to recover (if his title be 
good) notwithftanding the laft prefentation, by whomfoever 
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tnade ; affifes of darrein prefentment, now not being in any 
wife conclufive, have been totally difufed, as indeed they 
began to be before; a guare impedit being a more general, 
and therefore a more ufual action. For the aflife of darreim 
prefentment lies only where a man has an advowfon by def- 
cent from his anceftors; but the writ of guare impedit is 
equally remedial whether a man claims title by defcent or by 
` purchafe À. 


2. I pRocEED therefore, fecondly, to inquire into the 
‘nature * of a writ of guare impedit, now the only action ufed 
in cafe of the difturbance of patronage: and fhall firft premife 
the ufual proceedings previous to the bringing of the writ. 


U ron the vacancy of a living the patron, we know, is 
bound to prefent within fix calendar months !, otherwife it 
will lapfe to the bifhop. But if the prefentation be made 
within that time, the bifhop is bound to admit and inftitute 
the clerk, if found fuffiicient™; unlefs the church be full, 
or there be notice of any litigation. For if any oppofition be 
‘Intended, it is ufual for each party to enter a caveat with the 
‘bifhop, to prevent his inftitution of his antagonift’s clerk. 
An inftitution after a caveat entered is void by the ecclefiafti- 
cal law"; but this the temporal courts pay no regard to, 
and look upon a caveat as a mere nullity °. But if two pre- 
fentations be offered to the bifhop upon the fame avoidance, 
the church is then faid to become /itigious; and, if nothing 
farther be done, the bifhop may fufpend the admiffion of 
either, and feft alapfe to incur. Yet if the patron or clerk 
on either fide requeft him to award a jus patronatus, he is 
bound to doit. A jus patronatus is a commiffion from the 
bifhop, direéted ufually to his chancellor and others of com- 
petent learning: who are to fummon a jury of fix clergymen 
and fix laymen, to inquire into and examine who is the 


1 2 ntah 5s. m See book I. ch. 17, 
k See Bofwell’s cafe. 6 Rep. 48. a y Burn. 207. 
I See buok. 11. ch. 18. e 1 Roil, Rep, 19r. 


rightful 


Ch. 16. ` WRONGS. . 247 
rightful patron’; and if, upon fuch inquiry made and cer- 
tificate thereof returned by the commiffioncrs, he admits and 
inftitutes the clerk of that patron whom they return as the 
true one, the bifhop fecures himfelf at all events from being 
a difturber, whatever proceedings may be had afterwards in 
the temporal courts. 


THE clerk refufed by the bifhop may alfo have a remedy 
againft him in the fpiritual court, denominated a duplex que- 
rela%: which is a complaint in the nature of an appeal from 
the ordinary to his next immediate fuperior; as from a bifhop 
to the arch-bifhop, or from an arch-bifhop to the delegates : 
and if the fuperior court adjudges the caufe of refufal to be 
infufficient, it will grant inftitution to the appellant. 


‘Tuus far matters may go on in the mere ecclefiaftical 
courfe ; but in contefted prefentations they feldom go fo far: 
for, upon the firft delay or refufal of the bifhop to admit his 
clerk, the patron ufually brings his writ of quare impedit 
againft the bifhop, for the temporal injury done to his pro- 
perty, in difturbing him in his prefentation. And, if the 
delay arifes from the bifhop alone, as upon pretence of inca- 
pacity, or the like, then he only is named in the writ; but 
if there be another prefentation fet up, then the pretended 
patron and his clerk are alfo joined in the action ; or it may 
be brought againft the patron and clerk, leaving out the bi- 
fhop ; or againft the patron only. But it is moft advifeable 
to bring it againft all three: for if the bifhop be left out, and 
the fuit be not determined till the fix months are paft, the 
bifhop is ‘entitled to prefent by lapfe; for he is not party to 
the fuit": but, if he be named, no lapfe can poffibly accrue 
till the right is determined. If the patron be left out, and the 
writ be brought only againft the bifhop and the clerk, the 
fuit is of no effect, and ite writ fhall abate*; for the right 
of the patron is the principal queftion in the cate Tf the 
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clerk be left out, and has received inftitution before the action 
brought (as is fometimes the cafe) the patron by this fuit 
may recover his right of patronage, but not the prefent turn; 
for he cannot have 2 judgment to remove the clerk, unlefs he 
be made a defendant, and party to the fuit, to hear what he 
can allege againft it. For which reafon it is the fafer way 
always to infert them, all three in the writ. 


THE writ af quare impedit commands the difturbers, the 
bifhop, the pfeudo-patron, and his clerk, to permit the 
plaintiff to prefent a proper perfon (without fpecifying the 
. particular clerk) to fuch a vacant church, which pertains 
to his patronage; and which the defendants, as he alleges, 
do obftru& : and unlefs they fo do, then that they appear in 
court to fhew the reafon why they hinder him. 


IMMEDIATELY on the fuing out of the guare impedit, if 
the plaintiff fufpects that the bifhop will admit the defend- 
ant’s or any other clerk, pending the fuit, he may have a 
prohibitory writ, called a xe admittas¥ ; which recites the 
contention begun in the king’s courts, and forbids the bifhop 
to admit any clerk whatfoever till fuch contention be deter- 
mined. „And if the bifhop doth, after the receipt of this 
writ, admit any perfon, even though the patron’s right may 
have been found in a jure patronatus, then the plaintiff, after 
he has obtained judgment in the guare impedit, may remove 
the incumbent, if the clerk of a ftranger, by writ of /cire 
facias* : and fhall have a fpecial ‘action againft the bifhop, 
called a guare incumbravit ; to recover the prefentation, and 
alfo fatisfation in damages for the injury done him by in- 
cumbering the church diha clerk, pending the fuit, and 
after the ne admittas received’. But if the bifhop has in- 
cumbered the church by inftituting the clerk, before the ze 
admittas iffued, no guare incumbravit lies; for the bifhop 
hath no legal notice, till the writ of ze admittas is ferved upon 
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him. The patron is therefore left to his guare impedit mere- 
ly; which, as was before obferved, now lies (fince the ftatúte 
of Weftm. 2.) as well upon a recent ufurpation within fix 
months paft, as upon a difturbance without any ufurpation 
had. l 


In the proceedings upon a guare impedit, the plaintif 
muft fet out his title at length, and ‘prove at leaft one pre- 
fentation in. himfelf, his anceftors, or thofe under whom he 
claims ; for he muft recover by the ftrength of his own 
right, and not by the weaknefs of the defendant’s 7: ‘and he 
muft alfo fhew a difturbance before the action brought *. 
Upon this the bifhop and thè clerk ufually difclaim all title : 
fave only, the oné as ordinary, to admit and inftitute; and 
the other as prefentee of the patron, who is left to defend his . 
own right. And, upon failure of the plaintiff in making out 
his own title, the defendant is put upon the proof of his, in 
order to obtain judgment fot himfelf, if needful. But if the 
right be found for the plaintiff, on the trial, three farther 
points are alfo to be inquired: 1. If the church be full; and, 
if full, then of whofe prefentation: for if it be of the de- 
fendant’s prefentation, then the clerk is removeable by writ 
brought in due time. 2. Of what value the living is: and 
this in order to afflefs the damages which are directed to be 
given by the ftatute of Weftm. 2. 3. In cafe of plenarty upon 
an ufurpation, whether fix calendar? months have pafled 
between the avoidance and the time.of bringing the action : 
for then it would not be within the ftatute, which permits an 
ufurpation to be devefted by a guare impedit, brought infra 
tempus femeftre. So that plenarty is ftill a fufficient bar in an 
action of guare impedit, brought above fix months after the 
vacancy happens ; as it was univerfally by the common law, 
however early the action was commenced. 


Ir it be found that the plaintiff hath the right, and hath 
commenced his action in due time, then he fhall have judg- ` 
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ment to recover the prefentation ; and, if the church be full 
by inftitution of any clerk, to remove him: unlefs it were 
filled pendente lite by lapfe to the ordinary, he not being party 
to the fuit; in which cafe the plaintiff lofes his prefentation 
pro hac vice, but fhall recover two years’ full value of the 
church from the defendant the pretended patron, asa fatis- 
faction for the turn loft by his difturbance : or, in cafe of his 
infolvency, he fhall be imprifoned for two years“. But if 
the church remains ftill void at the end of the fuit, then 
whichever party the prefentation is found to belong to, 
whether plaintiff or defendant, fhall have a writ direéted to 
the bifhop ad admittendum clericum, reciting the judgment 
of the court, and ordering him to admit and inftitute the clerk 
of the prevailing party; and, if upon this order he does not 
admit him, the patron may fue the bifhop in a writ of guar? 
kon admifit®, and recover ample fatisfaction in damages. 


Besipes thefe pofleffory actions, there may be alfo had (as 
hath before been incidentally mentioned) a writ of right of 
advowwfen, which refembles other writs of right: the only 
diftinguifhing advantage now attending it, being, that it is 
more conclufive than a quare impedit ; Hace to an action of 
-quare impedit a recovery had in a writ of right may be pleaded 
in bar. r 


THERE is-no limitation with regard to the time within 
which any actions touching advowfons are to be brought; at 
leaft none later than the times of Richard I and Henry III: 
for by ftatute 1 Mar. ft. 2. c. 5. the ftatute of limitations, 
32 Hen. VIII. c. 2. is declared not to extend to any writ of 

right of advowfon, quareimpedit, or aftife of darrein prefent- 
ment, or jus patronatus. And this upon very good reafon : 
becaufe it may very eafily happen that the title to an advowfon 
may not come in queftion, nor the right have opportunity to 
be tried, within fixty years; which is the longeft period of 
limitation affigned by the ftatute of Henry VIII. For fir 
Edward Coke tells Ka that there was a parfon of one of his 
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ehurches, that had been incumbent there above fifty years ; 
nor are inftances wanting wherein two fucceffive incumbents 
have continued for upwards. of a hundred years® Had 
therefore the laft of thefe incumbents been the clerk of a 
-ufurper, or had been prefented by lapfe, it would have been 
neceflary and unavoidable for the patron, in cafe of a difpute, 
to haverecurred back above a century; in order to have fhewn 
a clear title and feifin by prefentation and admiffion of the 
prior incumbent. But though, for thefe reafons, a limitation 
is highly improper with refpect only to the length of time ; 
yet, as the title of advowfons is, for want of fome limitation, 
rendered more precarious than that of any other heredita- 
ment, it might not perhaps be amifs if a limitation were 
eftablifhed with refpect to the number of avoidances; or, 
rather, if a limitation were compounded of the length of time 
and the number of avoidances together: for inftance, if no 
feifin were'admitted to be alleged in any of thefe writs of 
patronage, after fixty years and three avoidances were paft. 


In a writ of quare impedit, which is almoft the only real 
_action that remains in common ufe, and alfo in-the affife of 
darrein trefentment, and writ of right, the patron only, and 
not the clerk, is allowed to fue the difturber. “But, by vir- 
tue of feveral acts of parliament *, there is one fpecies of 
prefentations, in which a remedy, to be fued in the temporal 
courts, is put into the hands of the clerks prefented, as well 
as of the owners of the advowfon. x mean the prefentation 
to fuch benefices, as belong to roman catholic patrons; which, 
according to their feveral counties, are vefted in and fecured 
_to the two univerfities of this kingdom. And particularly 
by the ftatute of 12 Ann. ft. 2. c. 14, §. 4. a new method of 
proceeding is provided; wiz. that, befides the writs of guare 
impedit, which the univerfities as patrons are entitled to 
bring, they, or their clerks, may be at liberty to file a bill 


& The two laft incumbents of the 1650, the latter in 1700, and died in 
rectory of Chelsfield cum Farnborough ` 1751. 
„in Kent, continued 101 years; of h Stat. 3 Jac. I. c- 5. 1W.& M.e 
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in equity againft any perfon prefenting to fuch livings, and 
difturbing their right of patronage, or his cefluy que truf?, or 
any other perfon whom they have caufe to fufpe&; in order 
to compel a difcovery of any fecret trufts, for the benefit of 
papifts, in evafion of thofe laws whereby this right of advow- 
fon is vefted in thofe learned bodies: and alfo (by the ftatute 
/ 11 Geo. II.) to compel a difcovery whether any grant or 
conveyance, faid to be made of fuch advowfon, were made 
bona fide to a proteftant purchafor, for the benefit of prote- 
{tants, and for a full confideration ; without which requifites 
every fuch grant or conveyance of any advowfon or aveidance 
is abfolutely null and void. ‘This is a particular law, and 
calculated for a particular purpofe: but in no inftance but 
this does the common law permit the clerk himfelf to interfere 
in recovering a prefentation, of which he is afterwards to 
have the advantage. For befides that he has (as was before 
obferved) no temporal right in him till after inftitution and 
induction; and, as he therefore can fuffer no wrong, is con- 
fequently entitled to no remedy ; this exclufion of the clerk 
from being plaintiff feems alfo to arife from the very great 
honour and regard, which the law pays to his facred function. 
For it looks upon the cure of fouls as too arduous and im- 
portant a tafk to be eagerly fought for by any ferious clergy- 
man; and therefore will not permit him to contend openly 
at law for a charge and truft, which it pre{umes he under- 
takes with diffidence, 


Bur when the clerk is in full pofleffion of the benefice, 
the law gives-him the fame pofleffory remedies to recover 
his glebe, his rents, his tithes, and other ecclefiaftical dues, 
by writ of entry, affife, ejectment, ‘debt, or trefpafs, (as 
the cafe may happen) which it furnifhes to the owners 
of lay property. Yet he fhall not have a writ of right, nor 
fuch other fimilar writs as are grounded upon the merc 
right; becaufe he hath not in him the entire fee and right! : : 
but he is entitled to a fpecial remedy called a writ of juris 
utrum, which is fometimes ftiled the parfon’s writ of right *, 
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being the higheft writ which he can have', This lies for a 
parfon or a prebendary at common law, and for a vicar by 
ftatute 14. Edw. III. c. 17. and is in the nature of an 
affife, to inquire whether the tenements in queftion are 
frankalmoign belonging to the church of the demandant, or 
elfe the lay fee of the tenant™. And thereby the demandant 
may recover lands and tenements belonging to the church, 
which were aliened by the predeceflor ; or of which he was 
difleifed ; or which were recovered againft him by verdi@, 
confeffion, or default, without praying in aid of the patron 
and ordinary ; or on which any perfon has intruded fince 
the predeceffor’s death". But fince the reftraining ftatute of 
IZ: Ebizenc. TO. whereby the alienation of the predeceffor, or 
a recovery fuffered by him of the lands of the church, is de- 
clared to be abfolutely void, this remedy is of very little ufe, 
unlefs where the parfon -himfelf has been deforced for more 
than twenty years®; for the fucceflor, at any competent 
time after his acceflion to the benefice, may. enter, or bring 
an ejectment, 
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‘ CHAPTER THE “SEVENTEENTH. 


A 


Or INJURIES PROCEEDING FROM, 


ÒR AFFECTING THE CROWN. 


AVING in the nine preceding chapters confidered 

the injuries, or private wrongs, that may be offered 
by one fubject to another, all of which are redrefled by the 
command and authority of the king, fignifed by his original 
writs returnable in his feveral courts of juftice, which thence 
derive a jurifdi€tion of examining and determining the 
complaint; I proceed now to inquire of the mode of re- 
drefling thofe injuries to which the crown itfelf is a party: 
which injuries are either where the crown is the aggreffor, 
and which therefore cannot without a folecifm admit of the 
fame kind of remedy*; or elfe is the fufferer, and which 
then are ufually remedied by peculiar forms of procefs, ap- 
propriated to the royal prerogative. In treating therefore of 
thefe, we will confider firft, the manner of redreffing thofe 
wrongs or injuries which a fubject may fuffer from the crown, 
and then of redrefling thofe which the crown may receive 
from a fubject. 


E. Tuar the king can do no wrong, is a neceflary and 
fundamental principle of the Englifh conftitution : meaning 
only, as has formerly been obferved », that, in the firft place, 
whatever may be amifs in the conduét of public affairs is not 
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chargeable perfonally on the king; nor is he, but his mi- 
nifters, accountable for it to the people: dt fecondly 5 
that the prerogative of the crown extends not to a any inju- 
ry; for, being created for the benefit of the people, it cannot 
be exerted to their prejudice*. Whenever therefore it hap- , 
pens, that, by mifinformation or inadvertence, the crown 
hath been induced to invade the private rights-of any of it’s 
fubjects, though no action will lie againft the fovereign 4, 
(for who fhall command the king *?) yet the law hath fur- 
nifhed the fubjeé&t with a decent and refpectful mode of re- 
moving that invafion, by informing the king of the true {tate 
of the matter in difpute: and, as it prefumes that to know of 
any injury and to redre/s it are infeparable in the royal breaft, 
it then iffues as of courfe, in the king’s own name, his orders 
to his judges to do juftice to the party pve 


THE diftance between the fovereign and his fabjetiei is fuch 
that it rarcly can happen, that any Yn fois injury can imme- 
diately and directly proceed from the prince to any private 
man: and, as it can fo feldom happen, the law in decency 
fuppofes that it never will or can happen at all; becaufe it 
feels itfelf incapable of furnifhing any adequate remedy, 
without infringing the dignity and deftroying the fovereignty 
of the royal perfon, by fetting up fome fuperior power with 
authority to call him to account. The inconveniency there- 
fore of a mifchief that is barely poffible, is (as Mr Locke 
has obferved!) well recompenfed by the peace of the public 
and fecurity of the government, in the perfon of the chief 
magiftrate being fet out of the reach of coercion. But inju- 
ries to the rights of property can fearcely be committed by the 
crown without the intervention of it’s officers; for whom 
the law in matters of right entertains no refpeét or delicacy, 
but furnifhes various methods of detecting the errors or muf- 
conduct of thofe agents, by whom the king has been deceiv~ 
ed, and induced to do a temporary injuftice. 
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THE common law methods of obtaining poffeffion or ref- 
titution from. the crown, of either real or perfonal property, 
are, I. By petition de droit, or petition of right, which is faid 
to.owe it’s original to king Edward the firft®. 2. By monffrans 
de droit, manifeftation or plea of right: both of which may 
be preferred or profecuted either in the chancery or exchequer®. 

_ The .former is of ufe, where the king is in full pofleffion of 
the hereditaments or chattels, and the party fuggefts fuch a 
right as controverts the title of the crown, grounded on facts 
difclofed in the petition itfelf; in which cafe he muft be care- 
ful to ftate truly the whole title of the crown, otherwife the 
petition {hall abate è : and then, upon this anfwer being en- 
dorfed or underwritten by the king, foit droit fait al partie 
(let right be done to the partyj) a commiffion fhall iffue 
to inquire of the truth of this fuggeftion* : after the return 
of which, the king’s attorney is at liberty to plead in bar ; 
and the merits fhall be determined upon iffue or demurrer, 
as in fuits between fubject and fubje&t. Thus, if a diffeifor 
of lands, which are holden of the crown, dies feifed with- 
out any heir, whereby the king is prima facie entitled to the 
lands, and the poffeffion is caft‘on him either by inqueft of 
office, or by act of law without any-.office found ; now the 
diffeifee fhall have remedy by petition of right, fuggefting 
the title of the crown, and his own fuperior right before the 
difleifin made!. But where the right of the party, as well as - 
the right of the crown, appears upon record, there the party 
fhall have mon/irans de droit, which is putting in a claim of 
right grounded on facts already acknowleged and eftablifh- 
ed, and praying the judgment of the court, whether upon 
thofe facts the king or the fubject hath the right. As if, in 
the cafe before fuppofed, the whole fpecial matter is found 
by an inqueft of office, (as well the diffeifin, as the dying 
without any heir) the party grieved fhall have mon/irans de 
droit at the common law™. But as this feldom happens, and 
g Bro. Abr. t. prerog. 2. Fitzh. Abr. j State Tr. vii. 134. 
å, error. 8. k Skin. 608. Raft, Entr. 462, 
h Skin. 609. 1 Bro. Abr. t. petition.20. 4 Rep. 58. 


i Finch. L. 256. m4 Rep. 55. 
the 


Ch. 17. WrONGS. 257 


the remedy by petition was extremely tedious and expenfive, 
that by mon/trans was much enlarged and rendered almoft 
univerfal by feveral ftatutes, particularly 36 Edw. IH. c. 13. 
and 2 & 3 Edw. VI. c. 8. which alfo allow inquifitions of of- 
fice to be traverfed or denied, wherever the right of a fubject 
is concerned, except in a very few cafes", Thefe proceed- 
ings are had in the petty bag office in the court of chancery : 
and, if upon either of them the right be determined againft 
the crown, the judgment is, guod manus domini regis amove= 
antur et poffeffio reflituatur petenti, Jalvo jure domini regis® ; 
which laft claufe is always added to judgments againft the 
king *, to whom no Jaches is ever imputed, and whofe right 
(till fome late ftatutes9) was never defeated by any limita- 
tion or length of time. And by fuch judgment the crown is 
inftantly out of poffeffion'; fo that there needs not the inde- 
cent interpofition of his own ‘officers to transfer the feifin 
from the king to the party aggrieved, 

II. THE methods of redreffing fuch injuries as the crown `~ 
may receive from a fubject, are, 


1. By fuch ufual common law aétions, as are confiftent . 
with the roya! prerogative and dignity. As therefore the king, 
by reafon of his legal ubiquity, cannot be difleifed or difpof- 
fefled of any real property which is once vefted in him, he 
can maintain no action which fuppofes a difpofleffion of the 
plaintiff; fuch as an affife or an ejectrent*: but he may bring 
a quare impedit*, which always fuppofes the complainant to be 
feifed or pofleffed of the advowfon : and he may profecute this 
writ, like every other by him brought, as well in the king’s 
bench * as the common pleas, or in whatever court he pleafes. 
So too he may bring an action of trefpafs for taking away his 
goods; but fuch actions are not ufual (though in ftrictnefs 
maintainable) for breaking his clofe, or other injury done 
upon his foil or poflefion”., It would be equally tedious 
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and difficult, to run through every minute diftintion that 
might be gleaned from our antient books with regard to this 
matter; nor is it in any degree neceffary, as much eafier and 
more effectual remedies are ufually obtained by fuch preroga- 
tive modes of procefs, as are peculiarly confined to the crown. 


2. SUCH is that of inquifition or inguef? of cffice: which is 
an inquiry made by the king’s officer, his fheriff, coroner, 
or efcheator, virtute officii, or by writ to them fent for that 
purpofe, or by commiffioners {pecially appointed, concerning 
any matter that entitles the king to the pofleffion of lands or 
tenements, goods or chattels*. This is done by a jury of 
no determinate number ; being either twelve, or lefs, or 
more. As, to inquire, whether the king’s tenant for life 
died feifed, whereby the reverfion accrues to the king: whe- 
ther A, who held immediately of the crown, died without 
heirs; in which cafe the lands belong to the king by efcheat ; 
whether B be attainted of treafon; whereby his eftate is for- 
feited to the crown: whether C, who has purchafed lands, 
be an alien; which is another caufe of forfeiture: whether 
D be an idiot a nativitate; and therefore, together with his 
lands, appertains to the cuftody of the king : and other quef- 
tions of like import, concerning both the circumftances of 
the tenant, and the value or identity of the lands. ‘Thefe 
inguefts of office were more frequently in practice than at 
prefent, during the continuance of the military tenures 
amongft us: when, upon the death of every one of the king’s 
tenants, an inqueft of office was held, called an inguifitio pof 
mortem, to inquire of what lands he died feifed, who was 
his heir, and of what age, in order to entitle the king to his 
marriage, wardfhip, relief, primer-feifin, or other advantages, 
as the circumftances of the cafe might turn out. To fuper- 
intend and regulate thefe inquiries the court of wards and 
liveries was inftituted by ftatute 32 Hen. VIII. c. 46. which 
was abolifhed at the reftoration of king Charles the fecond, 
together with the oppreffive tenures upon which it was 
founded. i 
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~ Wiru regard to other matters, the inquefts of office ftill 
remain in force, and are taken upon proper occafions ; being 
extended not only to lands, but alfo to goods and chattels 
perfonal, as in the cafe of wreck, treafure-trove, and the 
like ; and efpecially as to forfeitures for offences. For every 
jury which tries a man for treafon or felony, every coroner’s 
inqueft that fits upon a felo de fe, or one killed by chance- 
medley, is, not only with regard to chattels, but alfo as to real 
interefts, in all refpeéts an inqueft of office: and if they 
find the treafon or felony, or even the flight of the party ac- 
cufed (though innocent) the king is. thereupon, by virtue 
of this office found, entitled to have his forfeitures ; and alfo, 
in the cafe of chance-medley, he or his grantees are entitled 
to fuch things by way of deodand, as have moved to the 
death of ‘the party. | 


’ THEsE inquefts of office were devifed by law, as an authen- 
tic means to give the king his right by folemn matter of re- 
cord; without which he in general can neither take, nor part 
from, any thing’. For it is a part of the liberties of Eng- 
land, and greatly for the fafety of the fubject, that the king 
may not enter upon or feife any man’s poffeffions upon bare 
furmifes without the intervention of ajury*. It is however 
particularly enacted by the ftatute 33 Hen. VIII. c. 20. that, 
in cafe of attainder for high treafon, the king fhall have the 
forfeiture inftantly, without any inquifition of office. And, 
as the king hath no title at all to any property of this fort be- 
fore office found, therefore by the ftatute 18 Hen. VI, c. 6. 
it was enacted, that all letters patent or grants of lands and 
tenements before office found, or returned into the exchequer, 
fhall be void. And, by the bill of rights at the revolution, 
ı W. & M. ft. 2. c. 2, it is declared, that all grants and 
promifes of fines and forfeitures of particular perfons before 
conviction (which is here the inqueft of office) are illegal and 
void; which indeed was the law of the land in the reign of 
Edward the third °. 


- G Finch. b 82. a 2 Inf. 48, 
2 Gib. hilt, exch, 132, Hob, 347- 
R 2 WITH 


260 —C. PRIVATE Boox III 


WITH regard to real property, if an office be found for 
the king, it puts him in immediate poffeffion, without the 
trouble of a formal entry, provided a fubje& in the like cafe. 
would have had a right to enter; and the king fhall receive 
all the mefne or intermediate profits from the time that his 
title accrued®, As on the other hand, by the articuli fuper 
cartas®, if the king’s efcheator or fheriff feife lands into the 
king’s hand without caufe, upon taking them out of. the 
king’s hand again, the party fhall have the mefne profits re- 
ftored to him. | 


In order to avoid the pofleffion of the crown, acquired by 
the finding of fuch office, the fubject may not only have his 
petition of right, which difclofes new facts not found by the 
office, and his mon/trans de droit, which relies on the faéts as 
found ; but alfo he may (for the moft part) traverfe or deny 
the matter of fact itfelf, and put it in a courfe of trial by the 
common law procefs of the court of chancery: yet ftill, in 
fome fpecial cafes, he hath no remedy left but a mere peti- 
tion of right’. Thefe traverfes, as well as the monfirans de 
droit, were greatly enlarged and regulated for the benefit of 
the fubject, by the ftatutes before-mentioned, and others $, 
And in the traverfes thus given by ftatute, which came in the 
place of the old petition of right, the party traverfing is con- 
fidered as the plaintiff’ ; and muft therefore make out his 
own title, as well as impeach that of the crown, and then fhall 
have judgment guod manus domini regis amoveantur, Fe. 


3. WHERE the crown hath unadvifedly granted any thing 
by letters patent, which ought not to be granted £, or where 
the patentee hath done an act that amounts to a forfeiture of 
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the grant", the remedy to repeal the patent is by writ of frire 
facias in chancery, This may be brought either on the part 
of the king, in order to refume the thing granted ; or, if the 
grant be injurious to a fubject; the king is bound of right to 
permit him (upon his petition) to ufe his royal name for 
repealing the patent in a fcire facias"; And fo alfo, if, upon 

_ office untruly found for the king, he grants the land over to 
another, he who is grieved thereby, and traverfes the office 
itfelf, is entitled: before iflue joined to a fcire facias againft the 
patentee, in order to avoid the grant!. 


4. Aw information on behalf of the crown, filed in the ex- 
chequer by the king’s attorney general, is a method of fuit 
for recovering money or other chattels, or for obtaining fa- 
tisfaction in damages for any perfonal wrong ™ committed in 
the lands or other pofleffions of the crown. . It differs from 
an information filed in the court of king’s bench, of which 
we fhall treat in the next book ; in that this is inftituted to 
redrefs a private wrong, by which the property of the crowa 
is affected, that is calculated to punifh fome public wrong, 
or heinous mifdemefnor in the defendant. It is grounded on 
no writ under feal, but merely on the intimation of the king’s ` 
officer the attorney- general, who “ gives the court to under- 
«c ftand and be informed of” the matter in queftion ; upon 
which the party is put to anfwer, and trial is had, as in fuits 
between fubject and fubject. The moft ufual informations 
are thofe of intrufion and debt: intrujion, for any trefpafs com- 
mitted on the lands of the crown”, as by entering thereon 
without title, holding over after a leafe is determined, taking 
the profits, cutting down timber, or the like; and debt, upon 
any contract for monies due to the king, or for any forfeiture 
due to the crown upon the breach of a penal ftatute. This is 
moft commonly ufed to recover forfeitures occafioned by tranf- 

greng thofe laws, which are enacted for the eftablifhment 
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and fupport of the revenue : others, which regard mere mat- 
ters of police and public convenience, being ufually left to 
be inforced by common informers, in the gui tam informa- 
tions or actions, of which we have formerly fpoken®. But 
after the attorney-general has informed upon the breach of a 
penal law, no other information can be received?, ‘There 
is alfo an information zz rem, when any goods are fuppofed 
to become the property of the crown, and no man appears to 
claim them, or to difpute the title of the king. As antiently 
in the cafe of treafure-trove, wrecks, waifs, and eftrays, 
feifed by the king’s officer for his ufe. Upon fuch feifure an 
information was ufually filed in the king’s exchequer, and 
thereupon a proclamation was made for the owner (if any) 
to come in and claim the effects; and at the fame time there 
iffued a commiffion of appraifement to value the goods in the 
officer’s hands: after the return of which, and a fecond pro- 
clamation had, if no claimant appeared, the goods were fup- 
pofed derelict, and condemned to the ufe of the crown 4, 
And when, in later times, forfeitures of the goods themfelves, 
as well as perfonal penalties on the parties, were inflicted by 
act of parliament for tranfgreffions againft the laws of the 
cuftoms and excife, the fame procefs was adopted in order to 
fecure fuch forfeited goods for the public ufe, though the u- 
fender himfelf had mon the reach of juftice. 


5. A WRIT of quo warranto is in the nature of a writ of 
right for the king, againft him who claims or ufurps any 
office, franchife, or liberty, to inquire by what authority he 
fupports his claim, in order to determine the-right". It lies 
alfo in cafe of non-ufer or long neglect of a franchife, or 
mif-ufer or abufe of it; being a writ commanding the de- 
fendant to fhew by Whai warrant he exercifes fuch a fran- 
chife, having never had any grant of it, or having forfeited 
it by neglect or abufe. This was originally returnable before 
the king’s juftices at Weftminfter®; but afterwards only 
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before the juftices in eyre, by virtue of the ftatutes of quo 
warranto, 6 Edw. I. c. 1. and 18 Edw. I. ft. 2.* but fince 
thofe juftices have given place to the king’s temporary com- 
miffioners of affife, the judges on the feveral circuits, this 
branch of the ftatutes hath loft it’s effet"; and writs of guo 
warranto (if brought at all) muft now be profecuted and de- 
termined before the king’s juftices at Weftminfter. And in 
cafe of judgment for the defendant, he fhall have an allow- 
ance of his franchife; but in cafe of judgment for the king, 
for that the party is entitled to no fuch franchife, or hath 
difufed or abufed it, the franchife is either feifed into the king’s 
hands, to be granted out again to whomever he fhall pleafe ; 
or, if it be not fuch a franchife as may fubfift in the hands 
of the crown, there is merely judgment of ou/fer, to turn 
out the party who ufurped it ”. 


‘THE judgment on a writ of guo warranto (being in the 
nature of a writ of right) is final and conclufive even againft 
the crown*. Which, together with the length of it’s pro- 
cefs, probably occafioned that difufe into which it is now 
fallen, and introduced a more modern method of profecution, 
by information filed in the court of king’s bench by the attor- 
ney general, in the nature of a writ of quo warranto; wherein 
the procefs is {peedier, and the judgment not quite fo decifive. 
‘This is properly a criminal method of profecution, as well 
to punifh the ufurper by a fine for.the ufurpation of the fran- 
chife, as to ouft him, or feife it for the crown: but hath 
long been applied to the mere purpofes of trying the civil 
right, feifing the franchife, or oufting the wrongful poffefior ; 
the fine being nominal only. 


During the violent proceedings that took place in the lat- 
ter end of the reign of king Charles the fecond, it was among 
other things thought expedient to new-model moft of the cor- 
poration towns in the kingdom ; for which purpofe many of 
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thofe bodies were perfuaded to furrender their charters, and 
informations in the nature of guo warranto were brought 
againft others, upon a fuppofed, or frequently a real, for- 
feiture of their franchifes by neglect or abufe of them. And 
the confequence was, that the liberties of moft of them were 
feifed into the hands of the king, who granted them freth 
charters with fuch “alterations as were thought expedient; 
and, during their ftate of anarchy, the crown named all their 
magiftrates. This exertion of power, though perhaps in 
fummo jure it was for the moft part ftrictly legal, gave a great 
and juft alarm ; the new modelling of all corporations being 
a very large ftride towards eftablifhing arbitrary power; and 
therefore it was thought neceflary at the revolution to bridle 
this branch of the prerogative, at leaft fo far as regarded the 
metropolis, by ftatute LW. & M. c. 8. which enadéts, that 
the franchifes of the city of London fhall never be forfeited 
again for any caufe whatfoever. 


Tuis proceeding is however now applied to the decifion 
of corporation difputes between party and party, without any 
intervention of the prerogative, by virtue of the ftatute g Ann. 
c. 20. which permits an information in nature of guo war- 
ranto to be brought with leave of the court, at the relation of 
any perfon defiring to profecute the fame, (who is then ftiled 
the relator) again{t any perfon ufurping, intruding into, or 
unlawfully holding any franchife or office in any city, bo- 
rough, or town corporate ; provides for it’s fpeedy determi- 
nation ; and directs that, if the defendant be convicted, 
judgment of oufter (as well as a fine) may be given againft 
him, and that the relator fhall pay or receive ait according 
to the event of the fuit. 


6. THE writ of mandamus’ is alfo made by the fame ftatute 
g Ann. c. 20. a moft full and effectual remedy, in the firft 
place, for refufal of admiffion where a perfon is entitled to 
an office or place in any fuch corporation ; and, fecondly, 
for wrongful removal, when a perfon is legally poffeffed. 


y See pag, 110. 


Thefe 


CET Wrones. - 266 


Thefe are injuries, for which though redrefs for the party in- 
terefted may be had by affife, or other means, yet as the fran- 
chifes concern the public, and may affect the adminiftration 
of juftice, this preregative writ alfo iffues from the court of 
king’s bench; commanding, upon good caufe fhewn to the 
court, the party complaining to be admitted or reftored to 
his office. And the ftatute requires, that a return be imme- 
diately made to the firft writ of mandamus ; which return may 
be pleaded to or traverfed by the profecutor, and his anta- 
gonift may reply, take iffue, or demur, and the fame pro- 
ceedings may be had, as if an action on the cafe had been 
brought, for making a falfe return : and, after judgment ob- 
tained for the profecutor he fhall have a peremptory writ of 
mandamus to compel his admiffion or reftitution ; which lat- ` 
ter in cafe of an action) is effected by a writ of reftitution 7. 
So that now the writ of mandamus, in cafes within this fta- 
tute, isin the nature of an aétion: whereupon the party 
applying and fucceeding may be entitled to cofts, in cafe it 
be the franchife of a citizen, burgefs, or freeman; and alfo, 
in general, a writ of error may be had thereupon °. 


THISs writ of mandamus may alfo be iffued, in purfuance 
of the ftatute 11 Geo. I. c. 4. in cafe within the regular time 
no election fhall be made of the mayor or other chief officer 
of any city, borough, or town corporate, or (being made) 
it fhall afterwards become void; to » quire the eleCtors to 
proceed to election, and proper courts to be held for admitting 
and {wearing in the magiftrates fo refpectively chofen. . 


We have now gone through the whole circle of civil in- 
juries, and the redrefs which the laws of England have 
anxioufly provided for each, In which the ftudent cannot 
but obferve, that the main difficulty which attends their dif- 
cuffion arifes from their great varicty, which is apt at our firft 
acquaintance to breed a confufion of ideas, and a kind of 
diftraGtion in the memory ; a sistas not a little increafed 
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by the very immethodical arrangement, too juftly complained 
of in our antient writers; but which will infenfibly wear 
away when they come to be re-confidered, and we are alittle 
familiarized to thofe terms of art in which the language of 
our anceftors has obfcured them. Terms of art there will 
unavoidably be in all feiences; the eafy conception and tho- 
rough comprehenfion of which muft depend: upon. frequent 
ufe: and the more fubdivided any branch of fcience is, the 
more terms muft be ufed to exprefs the nature of thefe feveral 
fubdivifions, and mark out with fufficient precifion the ideas 
they are meant toconvey. ‘This difficulty therefore, however 
great it may appear at firft view, will fhrink to nothing upon 
a nearer approach ; and be rather advantageous than of any 
diflervice, by imprinting a clear and diftin& notion of the 
nature of thefe feveral remedies. And, fuch asit is, it arifes 
principally from the excellence of our Englifh laws; which. 
adapt their redrefs exactly to the circumftances of the injury, 
and do not furnifh one and the fame action for different 
wrongs, which.are impoffible to be brought within one and 
the fame defcription : whereby every man knows what fatif- 
faction he is entitled to expect from the courts of juftice, and 
as little as poffible is left in the breaft of the judges, whom 
the law appoints to adminifter, and not to prefcribe the re- 
medy. And I may venture to affirm, that there is hardly a 
poflible injury, that can be offered either to the perfon or pro- 
perty of another, for which the party injured may not find a 
remedial writ, conceived in fuch terms as are properly adapted 
to his own particular grievance. 


in the feveral perfonal actions which we have curforily 
explained, as debt, trefpafs, detinue, action on the cafe, and 
the like, it is eafy to obferve how plain, perfpicuous, and fim- 
_ ple the remedy is, as chalked out by the antient common law. 
In the methods prefcribed for the recovery of landed and other 
permanent property, as the right is more intricate, the feodal 
or rather Norman remedy by real actions is fomewhat more 
complex and difficult, and attended with fome delays. And 
fince, in order to obviate thofe difficulties, and retrench thofe 
delays, 
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delays,’ we have permitted the rights of real property to. be 
drawn: into queftion in mixed or perfonal fuits, we are (it 
muft be owned) obliged to have recourfe to fuch arbitrary 
fictions and expedients, that unlefs we had developed their 
principles, and. traced out their progrefs and hiftory, our 
prefent fyftem of remedial jurifprudence (in refpeét of landed 
property ) would appear :the-moft intricate and unnatural, 
that ever was adopted by a free and enlightened people. 


Bur this intricacy of our legal procefs will be found, when 
attentively confidered, to be one of thofe troublefome, but 
not dangerous, evils ante have their root in the frame of 
our conftitution, and which therefore can never be cured, 
without hazarding every thing that is dear to us. In abfo- 
Jute governments, when new arrangements of property and 
a gradual change of manners have deftroyed the original 
ideas, on which the laws were devifed and eftablifhed, the 
prince by his edi& may promulge a new code, more fuited 
to the prefent.emergencies. But when laws are to be framed 
by popular aflemblies, even of the reprefentative kind, it is 
too Herculean a tafk to begin the work of legiflation afrefh, 
and extract a new fyftem from the difcordant opinions of 
‘more than five hundred counfellors. A fingle legiflator or 
an enterprizing fovereign, a Solon or Lycurgus, a Juftinian 
or a Frederick, may at any time form a concife, and perhaps 
an uniform, plan of juftice; and evil betide that prefump- 
- tuous fubjeét who queftions it’s wifdom or utility. But 
who, that is acquainted with the difficulty of new-modelling 
any branch of our ftatute laws (though relating but to roads 
or to parifh-fettlements) will conceive it ever: feafible to alter 
any fundamental point of the common law, with all it’s ap- 
pendages and confequents, and fet up another rule in it’s 
ftead ? When therefore, by the gradual influence of foreign 
trade and domeftic tranquillity, the {pirit of our military 
tenures began to decay, and at length the whole ftructure 
was removed, the judges quickly perceived that the forms 
and delays of the old feodal a&tions, (guarded with their fe- 
veral outworks of efloins, vouchers, aid-prayers, and a hun- 
dred other formidable intrenchments) were ill fuited to that 

more 
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more fimple and commercial mode of property which fuc- 
ceeded the former, and required a more fpeedy decifion of 
right, to facilitate exchange and alienation, Yet they wifely 
avoided foliciting any great legiflative revolution in the old 
eftablifhed forms, which might have been produ€tive of con- 
fequences more numerous and extenfive than the moft pene- 
trating genius could forefee ; but left them as they were, to 
Janguifh in obfcurity and oblivion, and endeavoured by a fe- 
ries of minute contrivances to accommodate fuch perfonal 
actions, as were then in ufe, to all the moft ufeful purpofes 
of remedial juftice: and where, through the dread of inno- 
vation, they hefitated at going fo far as perhaps their good 
fenfe would have prompted them, they left an opening for 
. the more liberal and enterprizing judges, who have fate in 
our courts of equity, to fhew them their error by fupplying. 
the omiffions of the courts of law. And, fince the new ex- 
pedients have been refined by the practice of more than a 
century, and are fufficiently known and underftood, they in 
general anfwer the purpofe of doing fpeedy and fubftantial 
juftice, much better than could now be effected by any great 
fundamental alterations. The only difficulty that attends 
them arifes from their fictions and circuities : but, when once 
we have difcovered the proper clew, that labyrinth is eafily 
pervaded.. We inherit an old Gothic caftle, ereéted in the 
days of chivalry, but fitted up for for a modern inhabitant. 
The moated ramparts, the embattled towers; and the trophied 
halls, are magnificent and venerable, but ufelefs. The in- 
ferior apartments, now converted into rooms of convenience, ` 
are chearful and commodious, though their approaches are 
winding and difficult. 


In this part of our difquifitions I however thought it my 
duty to unfold, as far as intelligibly I could, the nature of 
thefe real a€tions, as well as of perfonal remediés. And this 
not only becaufe they are ftill in force, ftill the law of the 
land, though obfolete and difufed; and may perhaps, in 
their turn, be hereafter with fome neceflary corrections called 
out again into common ufe; but alfo becaufe, as a fenfible 

writer 
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writer has well obferved 7, ‘* whoever confiders how great a 
& coherence there is between the feveral parts of the law, 
& and how much the reafon of one cafe opens and depends 
‘¢ upon that of another, will I prefume be far from thinking 
& any of the old learning ufelefs, which will fo much con- ' 
“© duce to the perfect underftanding of the modern.” And 
befides I fhould have done great injuftice to the founders of 
our legal conftitution, had I led the ftudent to imagine, that 
the remedial inftruments of our law were originally contrived 
in fo complicated a form, as we now prefent them to his 
view: had I, for inftance, entirely paffed over the direct and 
obvious remedies by affifes and writs of entry, and only laid 
before him the modern method of profecuting a-writ of 
ejectment. 


z Hawk. Abr. Co, Litt, pref. 
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CHAPTER THE EIGHTEENTH. 


Or tue PURSUIT or REMEDIES sy 
“ACTION; AND FIRST, OF THE ORI- 
GINAL WRIT. 


H AVING, under the head of redrefs by fuit in courts, 
pointed out in the preceding pages, in the firft place, 
the nature and feveral fpecies of courts of juftice, wherein 
remedies are adminiftered for all forts of private wrongs ; and, 
in the fecond place, fhewn to which. of thefe courts in par- 
ticular application muft be made for redrefs, according to 
the diftinction of injuries, or, in other words, what wrongs 
are cognizable by one court, and what by another; I pro- 
ceeded, under the title of injuries cognizable by the courts of 
common law, to define and explain the fpecifical remedies by 
action, provided for every poffible degree of wrong or injury; 
as well fuch remedies as are dormant and out of ufe, as thofe 
which are in every day’s practice, apprehending that the rea- 
fon of the one could never be clearly comprehended, without 
fome acquaintance with the other: and, I am now, in the 
laft place, to examine the manner in which thefe feveral re- 
medies are purfued and applied, by action in the courts of 
common law; to which I fhall afterwards fubjoin a brief ac- 
count of the proceedings in courts of equity. 


In 
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IN treating of remedies by action at common law, I fhall 
¢onfine myfelf to the modern meth6d'of practice in our courts 
of judicature. For, though I thought it neceflary to throw 
out a few obfervations on the nature of real actions, how- 
ever at prefent difufed, in order to demonftrate the coherence 
and uniformity of our legal conftitution, and that there was 
no injury fo obftinate and inveterate, but which might in 
the end be eradicated by fome or other of thofe remedial 
writs; yet it would be too irkfome a tafk to perplex both my 
readers and myfelf with explaining all the rules of proceed- 
ing in thefe obfolete actions; which are’ frequently mere 
pofitive eftablifhments, the forma et figura judicii, and con- 
duce very little to illuftrate the reafon and fundamental 
grounds of the law. Wherever I apprehend they may at 
all conduce to this end, I fhall endeavour to hint at them 
incidentally. 


W Hart therefore the ftudent may expect in this and the 
fucceeding chapters, is an account of the method of pro- 
ceeding in and profecuting a fuit upon any of the perfonal . 
writs we have before {poken of, in the court of common pleas 
at Weftminfter ; that being the court originally conftituted 
for the profecution of all civil ations. It is true that the 
courts of king’s bench and exchequer, in order, without in- 
trenching upon antient forms, to ext-nd their remedial in- 
fluence to the neceffities of modern times, have now obtained 
a concurrent jurifdiGtion and cognizance of civil fuits: but, 
as caufes are therein conducted by much the fame advocates 
and attorneys, and the feveral courts and their judges have 
an entire communication with each other, the methods and 
forms of proceeding are in all material refpects the fame in 
all of them. So that, in giving an abftract or hiftory ê of 
the progrefs of a fuit through the court of common pleas, we 


a In deducing this biftory the fiudent of law, as from experience and attend- 
muft not expeé authorities te be con- ance on the courts, The compiler muft 
ftantly cited; as pra@tical knowledge is therefore be frequently obliged to rely be 
not fo muchto be learned fromany books on his own obfervations ; which in ps 
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fhall at the fame time give a general account of the proceed- 
ings of the other two courts; taking notice however of any 
confiderable difference in the local praétice of each. And 
the fame abftract will moreover afford us fome general idea 
of the conduét of a caufe in the inferior courts of common 
law, thofe in cities and boroughs, or in the court-baron, or 
hundred, or county court: all which conform (as near as 
may be) to the example of the fuperior tribunals, to which 
their caufes may probably be, in fome ftage or other, re- 


moved. 


THE moft natural and perfpicuous way of confidering the 
fubject before us, will,be (I apprehend) to purfue it in the 
order and method wherein the proceedings themfelves follow 
each other; rather than to diftraét and fubdivide it by any 
more logical analyfis. The general therefore and orderly 
parts of a fuit are thefe; 1. The original writ: 2. The pro- 
cefs: 3. The pleadings: 4. The iflue or demurrer: 5. The 
trial: 6, The judgment, and it’s incidents : 7. The proceed- 
ings in nature of appeals: 8. The execution. 


First, then, of the original, or original writ; which is 
the beginning or foundation of the fuit. When a perfon 
hath received an injury, and thinks it worth his while to de- 
mand a fatisfaction for it, he is to confider with himfelf, or 
take advice, what redrefs the law has given for that injury ; 


neral-he hath been ftudious to avoid, 
where thofe of any other might be had. 
To accompany and illuftrate thefe re- 
marks, fuch gentlemen as are defigned 
for the profeffion will find it neceffary to 
perufe the books of entries, antient and 
modern ; which are tranfcripts of pro- 
ceedings that have been had in fome parti- 
cular a€tions. A book or two of technical 
learning will alfo be found very conveni- 
ent; from which a man of a liberal edu- 
cation and tolerable underftanding may 
glean pro re nata as much as is fofficient 
for his purpofe, Thefe besks of praétice, 


as they are called, are all pretty much 
on a level, in point of compofition and 
folid inftruétion; fo that that which 
bears the lateft edition is ufually the beft. 
ButGilbert’s biflory and pratice ofthe court ` 
of common pleas is a book of a very diffe- 
rent ftamp: and though (like the reft 
of his pofthumous works) it has fuffered 
moft grofsly by ignorant or carelefs tran- 
{cribers, yet it has traced out the reafon 
of many parts of our modern pra¢tice, 
from the feodal inftitutions and the pri- 
mitive conftru€tion of our courts, in a 
moft clear and ingenious mauner. 


and 
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and theréupon is to make application or fuit to the crown, 
the fountain of all juftice, for that particular fpecific remedy 
which he is determined or advifed to purfue, As, for money 
due on bond, an action of debt; for goods detained without 
force, an action of detinue or tr over; Qr, if taken with force, 
an aétion of trefpa/s vi et armis; or, to try the title of lands, 
a writ of entry or action of trefpafs in ejetment ; or, for any 
confequential injury received, a fpecial action on the cafe. To 
this end he is to fue out, or purchafe by paying the ftated 
fees, an original or braid writ, from the court of chancery, 
which is the oficina ju/titiae, the fhop or mint of juftice, 
wherein all the king’s writs are framed, It is a mandatory 
letter from the king in parchment, fealed with his great feal, 
and directed to the fheriff of the county wherein the injury 
is committed or fuppofed fo to be, requiring him to com- 
mand the wrongdoer or party accufed, either to do juftice 
to the complainant, or elfe to appear in court, and anfwer 
the ac¢ufation againft him. Whatever the fheriff does in 
purfuance of this writ, he muft return or certify to the court 
of common pleas, together with the writ itfelf: which is the 
foundation of the jurifdiction of that court, being the king’s 
warrant for the judges to proceed to the determination of the 
caufe. For it was a maxim introduced by the Normans, 
that there fhould be no proceedings in common pleas before 
the king’s juftices without his origin- 4 writ; becaufe they 
held it unfit that thofe juftices, being only the fubftitutes of 
the crown, fhould take cognizance of any thing but what 
was thus exprefsly referred to their judgment*. However, 
in fmall a@ions, below the value of forty fhillings, which 
are brought in the court-baron or county court, no royal 
writ is neceflary,; but the foundation of fuch fuits continues 
to be (as in the times of the Saxons) not by original writ, 
but by plaint*; that is, by a private memorial tendered in 
open court to the judge, wherein the party injured fets forth 
his caufe of action: and the judge is bound of common 
right to adminifter juftice therein, without any fpecial man- 
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date from the king. Now indecd even the royal writs are 
held to be demandable of common right, on paying the ufual 
feest for any delay in the granting them, or fetting an un- 
ufual or exorbitant price upon them, would be a breach of 


magna carta, c. 20. ‘S nulli vendemus, nulli negabimus, aut 
«c differemus juftitiam Vel reium?” 


ORIGINAL writs are either optional or peremptory; or, in, 
the language of our law, they are either a praccipe, or a ff 
te fecerit fecurum®*, The praecipe is in the alternative, com- 
manding the defendant to do the thing required, or fhew the 
reafon wherefore he hath not done itf. The ufe of this writ 
is where fomething certain is demanded by the plaintiff, 
which is in the power of the defendant himfelf to perform ; 
as, to reftore the poffeffion of land, to pay a certain liqui- 
dated debt, to perform a fpecific covenant, to render an ac- 
count, and the like: in all which cafes the writ is drawn up 
in the form of a praecipe or command, to do thus or fhew 
caufe to the contrary ; giving the defendant his choice, to 
redrefs the injury or ftand the fuit. ‘The other fpecies of 
original writs is called a / fecerit te fecurum, from the words 
of the writ; ‘which directs the fheriff to caufe the defendant 
to appear in court, without any option given him, provided 
the plaintiff gives the fheriff fecurity effectually to profecute 
his claim ®. This writ is in ufe, where nothing is fpecifically 
demanded, but only a fatisfaétion in general; to obtain 
which and minifter complete redrefs, the intervention of fome 
judicature is‘neceflary. Such are writs of trefpafs, or on the 
cafe, wherein no debt or other fpecific thing is fued for ig 
certain, ‘but only damages to be affeffed by a jury. For this 
end the defendant is immediately called upon to appear in 
court, provided the plaintiff gives good fecurity of profs- 
cuting his claim. Both ‘fpecies of writs are te/fe’d, or wit- 
neffed, in the king’s own name; ‘$ witnefs'ourfelf at Weft- 
“ muinfter,” or wherever the chancery may be held. 
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THE fecurity here fpokenof, to be given by the plaintiff , 
for profecuting his claim, is common to both writs, though 
it gives denomination only to the latter. ‘The whole of it is 
at a become a mere matter of forn; and John Doe 
and Richard Roe are always returned as the ftanding pledges 
for this purpofe. The ántient ufe of them was to anfwer for. 
the plaintiff, who in cafe he brought an action without caufe, 
or failed in the profecution of it when brought, was liable 
to an amercement from the crown for raifing a falfe accufa~ 
tion; and fo the form of the judgment fill i is®, In like 
manner, as,by the Gothic conftitutions no perfon was per- 
mitted to lay a complaint againft another, $° ni/i fub ferip- 
“© tura aut [pectficatione trium teftium, quod actionem vellet per- 
“6 fequi':” and, as by the laws of Sancho I, king of Portu- 
gal, damages were given againft a plaintiff who profecuted a 
groundlefs action *. | 
Tue day, on which the defendant is ordered to appear in 
court, and on which the fheriff is to bring in the writ and 
report how far he has obeyed it, is called the return of the 
writ; it being then returned by him to the king’s juftices at. 
Weftminfter. And it is always made returnable at the dif- 
tance of at leaft fifteen days from the date or tefte, that the 
defendant may have time to come up to Weftminfter, even 
from the moft remote parts of the kiivedom ; and upon fome - 


day in one of the four terms, in which the court fits for the 
difpatch of bufinefs. e 


THESE terms are fuppofed by Mr Selden! to have been 
inftituted by William the conqueror: but fir Henry Spelman 
hath clearly and learnedly fhewn, that they were gradually 
formed from the canonical conftitutions of the church; being 
indeed no other than thofe leifure feafons of the year, which 
were not occupied by the great feftivals or fafts, or which 
were not liable to the general avocations of rural bufinefs. 


b Finch, L. 189. 252. 5 k Mod, Un, Hift. xxii. 45. 
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Throughout all chriftendom, in very early times, the whole 
year was one continual term for hearing and deciding caufes, 
For the chriftian magiftrates, to diftinguifh themfelves from 
the heathens, who were extremely fuperftitious in the obfer- 
vation of their dies fa/it et nefafli, went into a contrary ex- 
treme, and adminiftered juftice upon all days alike. ‘Till at 
length the church interpofed and exempted certain holy fea- 
fons from being profaned by the tumult of forenfic litigations. 
As, particularly, the time of advent and chriftmas, which 
gave rife to the winter vacation ; the time of lent and eafter, 
which created that in the fpring; the time of pentecoft, 
which produced the third ; and the long vacation, between 
midfummer and michaelmas, which was allowed for the hay 
time and harveft. All fundays alfo, and fome particular fef- 
tivals, as the days of the purification, afcenfion, and fome 
others, were included in the fame prohibition; which was 
eftablifhed by a canon of the church, Z. D. 517. and was 
fortified by an imperial conftitution of the younger Theodo- 
fius, comprized in the Theodofian code ™. 


AFTERWARDS, when our own legal conftitution came to 
be fettled, the commencement and duration of our Jaw terms 
were appointed with an eye to thofe canonical prohibitions ; 
and it was ordered by the laws of king Edward the confef- 
_ for”, that from advent to the oftave of the epiphany, from 
feptuagefima to the octave of eafter, from the afcenfion to the 
octave of pentecoft, and from three in the afternoon of all 
faturdays till monday morning, the peace of God and of 
holy church fhall be kept throughout all the kingdom. And 
fo extravagant was afterwards the regard that was paid to 
thefe holy times, that though the author of the mirror ° 
mentions only one vacation of any confiderable length, con- 
taining the months of Auguft and September, yet Britton is 
exprefs?, that in the reign of king Edward the firft no 
fecular plea could be held, nor any man fworn on the 


m Spelman of the terms. °c. 3. § 8. 
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evangelifts 1, in the times of advent, lent, pentecoft, harveft 
and vintage, the days of the great litanies, and all folemn 
feftivals. But he adds, that the bifhops and prelates did never- 
thelefs grant difpenfations, (of which many are preferved in 
Rymer’s foedera of the time of king Henry the third) that 
affifes and juries might be taken in Teik of .thefe holy fea- 
fons upon reafonable occafions. And foon afterwards a ge- 
neral difpenfation was eftablifhed'in parliament, by ftatute 
Weltm. 1. 3 Edw. I. c. 51. which declares, that ‘4 forafmuch 
& as it is great charity to do right unto all men at all times 
€c when need fhall be, by the affent of all the prelates it was 
<¢ provided, that affifes of novel diffeifin, mort d’ anceftor, and 
c< darrein prefentment fhould be taken in advent, feptuagefima, 
“¢ and lent, even as well as inquefts may be taken; and that 
‘© at the fpecial requeft of the king to the bifhops.” The 
portions of time, that were not included within. thefe pro- 
hibited feafons, fell naturally into a fourfold divifion, and, 
from fome feftival or faint’s day that immediately preceded 
their commencement, were denominated the terms of St Hi- 
lary, of Eafter, of the holy Trinity, and of St Michael : 
which terms have been fince regulated and abbreviated by 
feveral acts of parliament; particularly Trinity term by fta- 
tute 32 Hen. VIII. c. 2. and Michaelmas term by ftatute 
16 Car. I. c. 6. and again by ftatute 24 Geo. IT. c. 48. 


THERE are in each of thefe terms ftated days called days 
in bank, dies in banco; that ‘is, days of appearance in the 
court of common pleas, called ufually bancum, or commune 
bancum, to diftinguifh it from bancum regis or the court of 
king’s bench. ‘They are generally at the diftance of about 
a’week from each other, and regulated by fome feftival of the 
church. On fome one of thefe days in bank all original 
writs muft be made returnable; and therefore they are gene- 
rally called the returns of that term: whereof every term 
has more or Jefs, faid by the mirror‘ to have been originally 
fixed by king Alfred, but certainly fettled as early as the 
ftatute ‘of 51 Henry III. ft. 2. But though many: of the 
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return days are fixed upon fundays, yet the court never fits 
to receive thefe returns till the monday after *: and therefore 
“no proceedings can be had, or judgment can be given, or 
fuppofed to be given, on the funday ¢, 


+y 


THE firft return in every term is, properly fpeaking, the 
firft day in that term; as, for inftance, the octave of St Hi- 
lary, or the eighth day inclufive after the feaft of that faint ; 
‘which falling on the thirteenth of January, the oCtave there- 
fore or firft day of Hilary term is the twentieth of January. 
And thereon the court fits to take effozgns, or excufes for fuch 
as do not appear according to the fummons of the writ: 
- wherefore this is ufually called the effoign day of the term. 
But the perfon fummoned has three days of grace, beyond 
the return of the writ, in which to make his appearance; 
and if he appears on the fourth day inclufive, guarto die poft, 
it is fuficient. For our fturdy anceftors held it beneath the 
condition of a freeman to be obliged to appear, or to do any 
other act, at the precife time appointed or required. The 
- feodal law therefore always allowed three diftin& days of ci- 
tation, before the defendant was adjudged contumacious for 
not appearing": preferving in this refpect the German cuf- 
tom, of which Tadui thus fpeaks “, °° ilud ex libertate vi- 
“* tium, quod non fimul nec jfi conveniunt ; Jed et alter et ter- 
“< tius dies cunctatione coéuntium abfumitur.” And a fimilar 
indulgence prevailed in the Gothic conftitution, °* ilud enim 
“< nimiae libertatis indicium, conceffa toties impunitas non pa- 
“< yendi; nec enim trinis judicii confeffibus poenam perditae 
“< caufae contumax meruit*.” "Therefore, at the beginning of 
each term, the court does not fit for difpatch of bufinefs till 
the fourth day, as in Hilary term on the twenty third of Ja- 
nuary; and in Trinity term, by ftatute 32 Hen, VIII. c. 21. 
not till the /xth day; which is therefere ufually called and 
fet down in the almanacs as the firft day of the term, 


s Regiftr.1g. Salk.627. 6 Mod.2 50. u Feud, Ten ‘ti '22. 
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Or PROCESS. 


T HE next ftep for carrying on the fuit, after fuing out 
the original, is called the procefs; being the means 
of compelling the defendant to appear in court. This is 
fometimes called original procefs, being founded upon the 
original writ; and alfo to diftinguifh it from mefne or inter- 
mediate procefs, which iffues, pending the fuit, upon fome 
collateral interlocutory matter ; as tọ fummon juries, wit- 
nefles, and the like*. Ad4e/ne procefs is alfo fometimes put 
in contradiftinction to final procefs, or procefs of execution ; 
and then it fignifies all fuch procefs as intervenes between the 
beginning and end of a fuit. 


' Bur procefs, as we are now to confider it, is the method ` 
taken by the law to compel a compliance with the original 
writ, af which the primary ftep is by giving the party notice 
to obey it. “This notice is given upon all real praecipes, and 
alfo upon all perfonal writs for injuries not againft the peace, 
by fummons; which is a warning to appear in court at the 
return of the original writ, given to the defendant by two of- 
the fheriff’s meflengers called fummoners, either in perfon or 
left at his houfe or land: in like manner as in the civil law 
the firft procefs is by perfonal citation, 77 jus vocando*. This 
warning on the land is given, in real actions, by erecting a 
white ftick or wand on the defendant’s grounds *; (which 
ftick or wand among the northern nations is called the baculus 
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nunciatarius °) and by ftatute 31 Eliz. c. 3. the notice muft 
alfo be proclaimed on fome funday before the door of the 
parifh church. 


Ir the defendant difobeys this verbal monition, the next 
procefs is by writ of attachment, or pone, fo called from the 
words of the writ ', °° pone per vadium et falvos plegios, put 
“< by gage and fafe pledges A. B. the defendant, &c.” This 
is a writ, not iffuing out of chancery, but out of the 
court of common pleas, being grounded on the non-appear- 
ance of the defendant at the return of the original writ; and 
thereby the fheriff is commanded to attach him, by taking 
‘gage, that is, certain of his goods, which he fhall forfeit if 
he doth not appear £; or by making him find /afe pledges or 
fureties, who fhall be amerced in cafe of his non-appearance?, 
This is alfo the firft and immediate procefs, without any 
previous fummons, upon actions of tre{pafs vi et armis, or 
for other injuries, which though not forcible are yet trefpafles 
againft the peace, as deceit and confpiracy* ; where the vio- 
‘lence of the wrong requires a more fpeedy remedy, and 
therefore the original writ commands the defendant to be at 
once attached, without any precedent warningi. 


IF, after attachment, the defendant neglects to appear, he 
not only forfeits this fecurity, but is moreover to be farther 
compelled by writ of diffringas*, or diftre/s, infinite; which 
is a fubfequent, procefs ifluing from the court of common 
pleas, commanding the fheriff to diftrein the defendant from 
time to time, and continually afterwards, by taking his goods 
and the- profits of his lands, which are called zffues, and 
which he forfeits to the king if he doth not appear'. But 
the iflues may be fold, if the court fhall fo direct, in order 
to defray the reafonable cofts of the plaintiff™. In like 
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manner by the civil law, if the defendant abfconds, fo that 
the citation is of no effect, $4 mittitur adverfarius in poffeffio- 
“© nem bonorum ejus a” 
í 

AnD here by the common, as well as the civil, law the 
procefs ended in cafe of injuries without force: the defend- 
ant, if he had any fubftance, being gradually ftripped of it 
all by repeated diftrefles, till he rderdcved obedience to the 
king’s writ ; and, if he had no fubftance, the law held him 
incapable of making fatisfaction, and therefore looked upon 
all farther procefs as nugatory. And befides, upon feodal 
principles, the perfon of a feudatory was not liable to be at- 
tached for injuries merely civil,- left thereby his lord fhould 
be deprived of his perfonal faris But, in cafes of injury 
accompanied with force, the law, to punifh the breach of 
the peace and prevent it’s difturbance for the future, pro- 
vided alfo a procefs againft the defendant’s perfon, in cafe he 
neglected to appear upon the former procefs of attachment, 
or had no fubftance whereby to be attached ; fubjecting his 
body to imprifonment by the writ of capias ad refpondendum°. 
But this immunity of the defendant’s perfon, in cafe ‘of 
peaceable though fraudulent injuries, producing great con~ 
tempt of the law in indigent wrongdoers, a capias was alfo 
allowed, lo arreft the perfon, in a€tions of account, though 
no breach of the peace be fuggefted, by the ftatutes of Marl- 
bridge, 52 Hen. III. c. 23. and Weftm. 2. 13 Edw. I. c` 11. 
in actions of debt and detinue, by ftatute 25 Edw. III. c. 17. 
and'‘in all actions ‘on the cafe, by ftatute 19 Hen. VII. c. g. 
Before which laft ftatute a: praCtice had been introduced of 
commencing the fuit by bringing an original writ of trefpafs 
quare claufum fregit, for breaking the plaintiffs clofe, vi et 
armis; which by the old common law fubjected the defend- 
ant’s perfon to be arrefted by writ of capias: and then after- 
wards, by connivance of the court, the plaintiff might pro- 
ceed to profecute for any other lefs forcible injury. ‘This 
practice (through cuftom rather than neceffity, and for faving 
{ome trouble and expenfe, in fuing out a fpecial original 
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adapted to the particular injury) ftill continues in almoft all 

cafes, except in ations of debt ; though now, by virtue of 
the ftatutes above cited and others; a capias might be had 
upon almoft every fpecies of complaint. 


FF therefore the defendant being fummoned or attached 
makes default, and neglects to appear ; or if the fheriff re- 
turns a nibil, or that the defendant hath nothing whereby he 
may be fummoned, attached, or diftreined ; the capias now 
ufually iffues ? : being a writ commanding the fheriff to take 
the body of ri defendant if he may be found in his baili- 
wick or county, and him fafely to keep, fo that he may have 
him in court on the day of the return, to anfwer to the plain- 
tiff of a plea of debt, or trefpafs, &c, as the cafe may be. 
This writ, and all others fubfequent to the original writ, not 
iffuing out of chancery but from the court into which the 
original was returnable, and being grounded on what has 
paffed in that court in confequence of the fheriff’s return, are 
called judicial, not original, writs; they iffue under the pri- 
vate feal of that court, and not under the great feal of Eng- 
land; and are tefled, not in the king’s name, but in that of 
the chief juftice only. And thefe feveral writs being grounded 
on the fheriff’s return, muft refpectively bear date the fame 
day on which the writ immediately preceding was returnable. 


Tuis.is the regular and orderly method of procefs. But 
it is now ufual in practice, to fue out the capias in the firi 
inftance, upon a fuppofed return of the fheriff ; efpecially if 
it be fufpected that the defendant, upon notice fob the action, 
will abfcond: and afterwards a fictitious original is drawn 
up, with a proper return thereupon, in order to give the 
proceedings a colour of regularity. When this capias is de- 
livered to the fheriff, he by his under-fheriff grants a warrant 
to his inferior officers; or bailiffs, to execute it on the de- 
fendant. And, if the fheriff of Oxfordfhire (in which 
county the injury is fuppofed to be committed and the actioh 
is laid) cannot find the defendant in his jurifdiction, he 
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returns that he is not found, on eff inventus, in his baili- 
wick ; whereupon another writ iffucs, called a te/fatum capias’, 
directed. to the fheriff,of the county where the defendant is 

{uppofed to refide, as-of Berkfhire, reciting the former. writ, 

and that it is te/zfied, teffatum eft, that the defendant lurks or 
«wanders in his bailtwick, wherefore he'is commanded to take - 

him, as in the former capias. But here alfo, when the action 
is brought in one county and the defendant lives in another, 
it is ufual, for faving trouble, time, and expenfe, to make 
out a teffatum capias at the firft ; fuppofing not only an ori- 
-ginal, but alfo a former capias, to have been granted, which 
-in fact never was. And this fiction, being beneficial to all 
parties, is readily acquiefced in and is now become the fettled 
practice; being one among many inftances to illuftrate that 
maxim of law, that zz fictione juris confiftit aequitas. 


But where a defendant abfconds, and the plaintif would 
proceed to an outlawry againft him, an original writ muft 
then be fued out regularly, and after that a capias. And if 
the fherif cannot find the defendant ‘upon the firft writ of 
capias, and returns a non eft inventus, there iflues out an alias 
writ, and after that a pluries, to the fame effect as the for- 
mer only after thefe words ** we command 'you,” this 
claufe is inferted, * as we Have formerly,” or, ** as we have 
“* often, commanded you ;"—“* fient alias,” or, ‘* ficut pluries, 
cc praccepimus.” And, if a non eff inventzs is returned upon all 
of them, then a writ of exigent or exigi facias may be fued 
out, which requires the fheriff to caufe the defendant to be 
proclaimed, required, or exacted, in five county courts fuc- 
ceffively, to render himfelf; and, if he does, then'to take 
him, as in a capias: but if he does not appear, and is re- 
tutned guinto exacius, he fhall then be outlawed by the coro- 
ners of the county. Alfo by ftatutes 6 Hen. VIII. c. 4. and 
31 Eliz. c. 3. whether the defendant dwells within the fame 
or another county than that wherein the exigent is fued out, 
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a-writ of proclamation fhall iffue out at the fame time with 
the exigent, commanding the fheriff of the county, wherein 
the defendant dwells, to make three proclamations thereof in 
places the moft notorious, and moft likely to come to his 
knowlege, a month before the outlawry fhall take place. 
Such oxtlawry is putting a man out of the protection of the 
law, fo that he is incapable to bring an action for redrefs of 
injuries ; and it is alfo attended with a forfeiture of al] one’s 
goods and chattels to the king. And therefore, till fome 
time after the conqueft, no man could be outlawed but for 
felony; but in Braéton’s time, and fomewhat earlier, pro- 
cefs of outlawry was ordained to lie in all actions fortrefpafles 
vi et armis".. And fince, by a variety of ftatutes (the fame 
which allow the writ of capias before-mentioned) procefs of 
outlawry doth ‘lie in divers actions that are merely civil; 
provided they be commenced by original and not by bill™. If 
after outlawry the defendant appears publicly, he may be 
arrefted by a writ of capias utlagatum*, and committed till 
the outlawry be reverfed. Which reverfal may be had by the 
defendant’s appearing perfonally in court (and in the king’s 
bench without any perfonal appearance, fo that he appears 
by attorney, according to ftatute 4& 5 W.& M. c. 18.) 
and any plaufible caufe, however flight, will in general be 
fufficient to reverfe it, it being confidered only as a procefs 
to compel an appearance. But then the defendant muft pay 
full cofts, and put the plaintiff in the fame condition, as if 
he had appeared before the writ of exigi facias was awarded. 


SucH is the firft procefs in the court of common pleas. In 
the king’s bench they may alfo (and frequently do) proceed in 
certain caufes, particularly in actions of ejeétment and tref- 
país, by original writ, with attachment and capias thereon ” ; 
returnable, not at Weftminfter, where the common pleas are 
now fixed in confequence of magna carta, but “4 ubicunque 
“© fuerimus m Anglia,” wherefoever the king fhall then be in 
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England; the king’s bench being removeable into any part 
of England at the pleafure and difcretion of the crown. But 
the more ufual method of proceeding therein is without any, 
original, but by a peculiar fpecies of procefs entitled a bil of 
-Middlefex ; and therefore fo entitled, becaufe the court now 
fits in that county ; for if it fate in Kent, it would then bea 
bill of Kent. For though, as the juftices-of this court have, 
by it’s fundamental conftitution, power to determine all 
offences and trefpaffes, by the common law and cuftom of the 
realm *, it needed no original writ from the crown to give it 
cognizance of any mifdemefnor in the county wherein it re- . 
fides ; yet as, by this court’s coming into any county, it im- 
mediately fuperfeded the ordinary adminiftyation of juftice 
by the general commiffions of eyre and of oyer and terminer, 
a: procefs of it’s own became neceflary, within the county 
where it fate, to bring in fuch perfons as were accufed of 
committing any forcible injury. The bill of Middlefexs, 
(which was formerly always founded on a plaint of trefpafs 
quare claufum fregit, entered on the records of the court ¢) is 
a kind of capias, directed to the fheriff of that county, and 
commanding him to take the defendant, and have him before 
our lord the king at Weftminfter on a day prefixed, to anfwer 
to the plaintiff ofa plea of trefpafs. For this accufation of 
trefpafs it is, that gives the court of king’s bench jurifdiétion | 
_in other civil caufes, as was formerly obferved ; fince, when 
once the defendant is- taken into cuftody of the marfhal, or 
prifon-keeper of this court, for the fuppofed trefpafs, he, 
being then a prifoner of this court, may here be profecuted 
for any other fpecies of injury. Yet, in order to found this 
jurifdiction, it is not neceflary that the defendant be actually 
the marfhall’s prifoner ; for, as foon as he appears, or puts 
in bail, to the procefs, he is deemed by fo doing to be in fuch 
cuftody of the marfhal, as will give the court a jurifdiction 
to proceed *. And, upon thefe accounts, in the bill or pro- 
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cefs a complaint of trefpafs is always fuggefted, whatever elfe . 
may be the real caufe of action. This bill of Middlefex muft 
be ferved on the defendant by the fheriff, if he finds him in 
that county: but, if he returns °* non eff inventus,” then 
there iffues out a writ of Jatitat‘, to the fheriff of another 
county, as Berks; which is fimilar to the te/fatum capias in 
the common pleas, and recites the bill of Middlefex and the 
proceedings thereon, and that it is teftified that the defendant 
“ Jatitat et difeurrit” lurks and wanders about in Berks ; and 
_ therefore commands the fheriff to take him, and have his 
body in court on the day of the return. But, as in the com- 
mon pleas the te/fatum captas may be fued out upon only a 
fuppofed, and not an actual, preceding capias; fo in the 
king’s bench a Jatitat is ufually fued out upon only a fuppofed, 
and not an actual, bill of Middlefex. So that, in fact, a la- 
titat may be called the firft procefs in the court of king’s 
bench, as the te/fatum captas is in the common pleas. Yet, 
as in the common pleas, if the defendant lives in the county 
wherein the action is laid, a common capias fuffices ; fo in 
the king’s bench likewife, if he lives in Middlefex, the pro- 
cefs muft {till be by 4:4 of Middlefex only. 


In the exchequer the firft procefs is by writ of gua minus, 
in order to give the court a jurifdiction over pleas between 
party and party. In which writ £ the plaintiff is alleged to 
be the king’s farmer or debtor, and that the defendant hath 
done him the injury complained of, guo minus fufficiens exi/fiit, 
by which he is the Icfs able, to pay the king his rent, or 
debt. And upon this the defendant may be arrefted as upon 
a capias from the common pleas. 


. Tuus differently do the three courts fet out at firft, in the 
commencement of a fuit, in order to entitle the two courts 
of king’s bench and exchequer to hold piea in fubjects caufes, 
which by the original conftitution of Weftminfter-hall they 
were not empowered to do. Afterwards, when the caufe is 
once drawn into the refpective courts, the method of purfu- 
ing it is pretty much the fame in all of them. 
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Ir. the herif has found the defendant upon any of the 
former writs, the capias, latitat, &c, he was antiently obliged 
to take him into cuftody, in order to produce him in court 
upon the return, however fmall and minute the caufe of 
action might be. For, not having obeyed the original fum- 
mons, he had fhewn a contempt of the court, and was no 
longer to be trufted at large. But when the fummons fell 
into difufe, and the capias became in fact the firft procefs, it 
was thought hard to imprifon a man for a contempt which 
was only fuppofed: and therefore in common cafes by the 
gradual indulgence of the courts (at length authorized by 
ftatute 12 Geo. I. c. 29. which was amended by ftatute 
5 Geo, II. c. 27. and made perpetual by ftatute 21 Geo. IT. 
c. 3.) the fheriff or his officer can now only perfonally ferve 
the defendant with the copy of the writ or procefs, and with 
notice in writing to appear by his attorney in court to defend 
this action ; which in effect reduces it to a mere fummons. 
And if the defendant thinks proper to appear upon this no- 
tice, his appearance is recorded, and he puts in fureties for his 
future attendance and obedience ; which fureties are called 
common bail, being the fame two imaginary perfons tnat were 
pledges for the plaintiff’s profecution, John Doe and Richard 
Roe. Or, if the defendant does not appear upon the retura 
of the writ, or within four (or in fome cafes, eight) days 
after, the plaintiff may enter an appearance for him, as if he 
had really appeared ; and may file common bail in the de- - 
fendant’s name, and procecd thereupon as if the defendant 
had done rt himfelf, 


Bur if the plaintiff will make affidavit, or affert upon 
oath, that the caufe of action amounts to ten pounds or up- 
wards, then in order to arreft the defendant, agd make him 
put in fubftantial fureties for his appearance, called /pecial 
bail, it is required by ftatute 13 Car, II. ft. 2. c. 2. that the 
true caufe of action fhould be expreffed in the body of the | 
writ or procefs : elfe no fecurity can be.taken in a greater 
{um than 40/4. This ftatute (without any fech intention 
in the makers) had Hike to ‘have oufted the king’s bench of 

all 
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all it’s jurifdiction over civil injuries without force : for, as 
the bill of Middlefex was framed only for actions of trefpafs, 
a defendant could not be arrefted and held to bail thereupon 
for breaches of civil contra&s. But to remedy this incon- 
venience, the officers of the king’s bench devifed a method 
of adding what is called a claufe of ac etiam to the ufual 
complaint of tsefpafs; the bill of Middlefex commanding 
the defendant to be brought in to anfwer the plaintiff of a 
plea of trefpafs, and alfo to a bill of debt‘: the complaint 
of trefpafs giving cognizance to the court, and that of debt 
authorizing the arreft. In imitation of which, lord chief juf- 
tice North a few years afterwards, in order to fave the fuitors 
of his court the trouble and expenfe of fuing out fpecial ori- 
-ginals, directed that in the common pleas, befides the ufual 
complaint of breaking the plaintiff’s, clofe, a claufe of ge 
etiam might be alfo added to the writ of capias, containing 
the true caufe of action; as, ‘* that the faid Charles the de- 
«< fendant may anfwer to the plaintiff of a plea of trefpafs in 
«c breaking his clofe : and alfo,,ac etiam, may anfwer him, 
«c according to the cuftom of the court, in a certain plea of 
< trefpafs upon the cafe, upon promifes, to the value of 
«c twenty pounds, &¢8.” The fum fworn to by the plaintiff 
- is marked upon the back of the writ; and the fheriff, or his 
officer the bailiff, is then obliged actually to arreft or take 
into cuftody the body of the defendant, and, having fo done, 
to return the writ with a cep: corpus endorfed thereon. 


An arre muft be by corporal feifing or touching the de- 
fendant’s body ; after which the bailiff may juftify breaking 
open the houfe in which he is, to take him: otherwife he 
has no fuch power; but muft watch his opportunity to arreft 
him. For every man’s houfe is looked upon by the law to be 
his caftle of defence and afylum, wherein he fhould fuffer 
no violence.* Which principle is carried fo far in thé civil 
law, that for the moft part not fo much as a common citation 
or fummons, much lefs an arreft, can be executed upon a 
man within his own walls®. Peers of the realm, members 
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of parliament, and corporations, are privileged from arrefts ; 
and of courfe from outlawries?. : And againft them the sree 
to inforce an appearance muft be by fummons and diftrefs 
infinite *, inftead of a capias. Alfo clerks, attorneys, and 
all other perfons attending the courts of juftice (for attorneys, 
being officers of the court, are always fuppofed to be there 
attending) are not liable to be arrefted by the ordinary procefs 
of the court, but muft be fued by b7/) (called ufually a Sil of 
privilege) as being perfonally prefent in court!.’ Clergymen 
performing divine fervice, and not merely ftaying in the 
church with a fraudulent defign, are for the time privileged 
from arrefts, by ftatute 50-Edw. HI. c. 5. and x Ric. II. 
c. 16. as likewife members of convocation actually attending 
thereon, by ftatute 8 Hen. VI. c. 1. Suitors, witneffes, and 
other perfons, neceflarily attending any courts of record upon 
bufinefs, are not to be arrefted during their actual attend- 
_ ance, which includes their neceflary coming and returning. 
And no arreft can be made in the king’s prefence, nor within 
the verge of his royal palace, nor in any place where the 
king’s juftices are actually fitting. The king hath moreover 
a {pecial prerogative, (which indeed is very feldom exerted ™) 
that he may by his writ of protection privilege a defendant 
from all perfonal, and many real, fuits for one year at a time, 
and no longer; in refpect of his being engaged in his fervice 
out of the realm", And the king alfo by the common law 
might take his creditor into his-protection, fo that no one 
might fue or arreft him till the king’s debt were paid®: but 
by the ftatute 25 Edw. III. ft. 5. c. 19. notwithftanding fuch 
protection, another creditor may proceed to judgment againtt 
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him, with a ftay of execution, till the king’s debt be paid ; 
unlefs fuch creditor will undertake for the king’s debt, and 
then he fhall have execution for both. And, laftly, by ftatute 
29 Car. II. c. 7. no arreft can be made, nor procefs ferved 
upon a funday, except for treafon, felony, or breach of the 
peace. 


WHEN the defendant is regularly arrefted, he muft either 
go to prifon, for fafe cuftody; or put in /pecial bail to the 
fheriff. For, the intent of the arreft being only to compel 
an appearance in court at the return of the writ, that purpofe 
is equally anfwered, whether the fheriff detains his perfon, 
or takes fufficient fecurity for his appearance, called aif 
(from the French word, bailler, to deliver) becaufe the de- 
fendant is bailed, or delivered, to his fureties, upon their 
giving fecurity for his appearance; and is fuppofed to con- 
tinue in their friendly cuftody inftead of going to gaol. The 
method of putting in bail to the fheriff is by entering into a 
bond or obligation, with one or more fureties (not fictitious 
perfons, as in the former cafe of common bail, but real, 
fubftantial, refponfible bondfmen) to infure the defendant’s. 
appearance at the return of the writ; which obligation is 
called the bail bond?. The fheriff, if he pleafes, may let the 
defendant go without any fureties ; but that is at his own 
peril: for, after once taking him, the fheriff is bound to 
keep him fafely, fo as to be forthcoming in court; otherwife 
an action lies againft-him for anefcape. But, on the other 
hand, he is obliged, by ftatute 23 Hen. VI. c. 10. to take 
(if it be tendered) a fufficient bail-bond: and, by ftatute 
12 Geo. I. c. 29. the fheriff fhall take bail for no other fum 
than fuch as is {worn to by the plaintiff, and endorfed on the 
back of the writ. 

Uron the return of the writ, or within four days after, ` 
‘the defendant muft appear according to the exigency of the 
writ. This appearance is effected by putting in and juftifying, 
bail zo the action; which is commonly called putting in bail 
above. If this be not done, and the bail that were taken by 
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the fheriff below are refponfible perfons, the plaintiff may 
take an affignment from the fheriff of the bail-bond (under 
the ftatute 4 & 5 Ann. c. 16.) and bring an action thereupon 
againtt the fheriff’s bail. But if the bail, fo accepted by the 
fheriff, be infolvent perfons, the plaintiff may proceed againit 
the theriff him{clf, - by calling upon him, firft, to return the 
writ (if not already done) and afterwards to bring in the 
body of the defendant. And, if the fheriff does not then 
caufe fuffcient bail to be put in above, he will himfelf be 
refponfible to the plaintiff. - 


THE bail above, or bail to the aion, muft be put in either 
in open court, or before one of the judges thereof; or elfe, 
in the country, before acommiffioner appointed for that pur- 
pofe by virtue of the ftatute 4.W. & M. c. 4. which muft be 
tranfmitted to the court. Thefe bail, who muft at leaft be 
two in number, muft enter into a recognizance? in court or 
before the judge or commifhoner, Wherelty they do jointly 
and feverally undertake, that if the defendant be condemned ~ 
in the action he fhall pay the cofts and condemnation, or 
render himfelf a prifoner, or that they will pay it for him: 
which recognizance is tranimitted to the court in a flip of 
parchment entitled a bail piece". And, if required, the bail 
muft ju/tify themfelves in court, or before the commiffioner 
in the country, by fwearing themfelves houfe-keepers, and 
each of them to be worth double the fum for which they are 
bail, after payment of all their debts. This anfwers in fome 
meafure to the /fipulatio or fatifdatio of the Roman laws‘, 
which is mutually given by each litigant party to the other ; 
by the plaintiff, that he will profecute his fuit, and pay the 
cofts if he lofes his caufe; in like manner as our law ftill 
réquires nominal pledges of profecution from the plaintiff: 
by the defendant, that he fhall continue in court, and abide 
the fentence of the judge, much like our fpecial bail; but 
with this difference, that the fidejuffores were there abfolutely 
bound judicatum folvere, to fee the cofts and condemnation 


q Append, N9, II. §. ge s Inhdgtear Efl 2, t, 8 
r Ibid. 
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paid at all events : whereas our fpecial bail may be difcharg- 
ed, by furrendering the defendant into cuftody, within the 
time allowed by law; for which purpofe they are at all times 
entitled to a warrant to apprehend him‘. 


SPECIAL bail is required (as of courfe) only upon aétions 
of debt, or actions on the cafe in trover or for money due, 
where the plaintiff can fwear that the eaufe of ation amounts 
to ten pounds: but in actions where the damages are preca- 
rious, being to be aflefled ad libitum by a jury, as in actions 
for words, ejectment, or trefpafs, it is very feldom poffible 
for a plaintiff to fwear to the amount of his caufe of action; 
and therefore no fpecial bail is taken thereon, unlefs by a 
judge’s order or the particular direétions of the court, in 
fome peculiar fpecies of injuries, as in cafes of mayhem or 
atrocious battery; or upon fuch fpecial circumftances, as 
make it abfolutely neceflary that the defendant fhould be 
kept within the reach of juftice. Alfo in actions againft 
heirs, executors, and adminiftrators, for debts of the de- 
ceafed, fpecial bail is not demandable ; for the action is not 
fo properly-againft them in perfon, as againft the effects of 
the deceafed in their poffeffion. But fpecial bail is required 
even of them, in actions for a devafavit, or wafting the 
goods of the deceafed ; that wrong being of their own 
committing. 


Tuus much for proce/s; which is only meant to bring 
the defendant into court, in order to conteft the fuit, and 
abide the determination of the law. When he appears either 
in perfon asa prifoner, or out upon bail, then follow the 
pleadings between the parties, which we fhall confider at large 
in the next chapter. 


t 2 Show. 20% 6 Mod, 231. 
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CHAPTER THE TWENTIETH. 


Or PLEADING. 


LEADINGS are the mutual altercations between 
the plaintiff and defendant; which at prefent are fet 
down and delivered into the proper office in writing, though 
formerly they were ufually put in by their counfel ore tenus, or 


viva voce, in court, and then minuted down by the chief 


clerks, or prothonotaries ; whence in our old law French 
the pleadings are frequently denominated the parol. 


Tue firft of thefe is the declaration, narratio or count, 
antiently called the ta/e*; in which the plaintiff fets forth 
his caufe of complaint at length : being indeed only an am- 
plification or expofition of the original writ upon which his 


action is founded, with the additional circumftances of time 


and place, when and where the injury was committed. But 


we may remember® that, in the king’s bench, when the de-' 


fendant is brought into court by bill of Middlefex, upon a 
fuppofed trefpafs, in order to give the court a jurifdiction, 
the plaintiff may declare in whatever action, or charge him 
-~ with whatever injury he thinks proper; unlefs he has held 
him to bail by a {pecial ac etiam, which the plaintiff is then 
bound to purfue. And foalfo, in order to have the benefit of 


a capias to fecure the defendant’s perfon, it was the antient ` 


practice and is therefore {till warrantable in the common 
a Append, N°9. IIL §.2. N?. IIJ, §. 6. b See pag. 285. 298. 
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pleas, to fue out a writ of trefpafs guare claufum fregit, for 
breaking the plaintitf’s clofe: and when the defendant is once 
brought in upon this writ, the plaintiff declares in whatever 
action the nature of his actual injury may require; as an 
action of covenant, or on the cafe for breach of contrat, or 
other lefs forcible tranfgreffion €: unlefs, by holding the de- 
fendant to bail on a fpecial ac etiam, he has bound himfelf to 
declare accordingly. 


In Jocal actions, where poffeffion of land is to be recovered, 
or damages for an aGiual trefpafs, or for waite, &c, affecting 
land, the plaintiff muft lay his declaration or declare his in- 
jury to have happened in the very county and place that it 
really did happen ; but in ¢ran/itory actions, for injuries that 
might have happened any where, as debt, detinue, flander, 
and the like, the plaintiff may declare in what county he 
pleafes, and then the trial muft be in that county in which 
the declaration is laid. Though if the defendant will make 
affidavit, that the caufe of action, if any, arofe not in that 
but in another county, the court will direct a change of the 
venue or vifne, (that is, the vicinia or neighbourhood in 
which the injury is declared to be done) and will oblige the 
plaintiff to declare in the proper county, For the ftatute 
6 Ric. JI. c. 2. having ordered a// writs to be laid in their 
proper counties, this, as the judges conceived, impowered 
them to change the venue, if required, and not to infift ri- 
gidly on abating the writ: which practice began in the reign 
af James the firft?, And this power is difcretionally exer- 
cifed, fo as not to caufe but prevent a defect of juftice. 
Taniy the court will not change the venue to any of the 
four northern counties, previous to the {pring circuit; be- 
caufe there the affifes are holden only once a year, at the time 
of the fummer circuit. And it will fometimes remove the 
venue from the proper jurifdiction, (efpecially of the narrow 
and limited kind) upon a fuggeftion, duly fupported, that a 
fair and impartial trial cannot be had therein °. 

c 2 Ventr. 259, e Stra. 874.—Myleck v, Saladine. 


d 2 Salk. 670, Trin. 4 Geo, JIT, B, R. ' 
P T 
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IT is generally ufual in actions upon the cafe to fet forth fe- 
veral cafes, by different counts in the fame declaration ; fo that 
if the plaintiff fails in the proof of one, he may fucceéed in 
another, As, is an action on the cafe upon an affumpfit for 
goods fold and delivered, the plaintiff ufually counts or de- 
clares, firft, upon a fettled and agreed price between him and. 
the defendant ; as that they bargained for twenty pounds : and 
left he fhould fail in the proof of this, he counts likewife upon ~ 
a quantum valebant; that the defendant bought other goods, 
and agreed to pay him fo much as they were reafonably worth; 
and then avers that they were worth other twenty pounds: 
and fo on in three or four different fhapes; and at laft concludes 
with declaring, that the defendant had refufed to fulfil any 
of thefe agreements, whereby he is endamaged to fuch a value, 
And if he proves the cafe laid in any one of his counts, 
though he fails in the reft, he fhall recover proportionable 
damages. This declaration always concludes with thefe 
words, ‘* and thereupon he brings futt, e. <$ inde producit 
e: feam, Sc.” By which words, fuit or fecta, (a fequendo) 
were antiently underftood the witnefles or followers of the 
plaintiff‘. For in former times the law would not put the de- 
fendant to the trouble of anfwering the charge, till the plaintiff 
had made out at leaft a probable cafe £. But the a€tual produc- 
tion of the fait, the fecta, or followers, is now antiquated ; and 
hath been totally difufed, at leaft ever fince the reign of Ed- 
ward the third, though the form of it ftill continues. 


AT the end of the declaration are added alfo the plaintiff's 
common pledges of profeeution, John Doe and Richard Roe, 
which, as we before obferved", are now mere names of form ; 
though formerly they were of ufe to anfwer to the king for 
the amercement of the plaintiff, in cafe he were nonfuited, 
barred of his aétion, or had a verdiét and judgment againft 
him‘, For, if the plaintiff negleéts to deliver a declaration 
for two terms after the defendant appears, or is guilty of other 
delays or defaults againft the rules of law in any fubfequent 


f Seld. on Fortefe. ce 21. h See pag. 275. 
& Brat, goo. Filet. 4 2. c. 6, i 3 Bulftr.275. 4 Inft. 189. 
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ftage of the action, he is adjudged mot to follow or purfue his 
remedy as he ought to do, and thereupon a nonfuit, or non 
profequitur, is entered; and he is faid to be nonprof’d. And 
for thus deferting his complaint, after making a falfe claim or 
complaint (pro falfo clamore fuo) he fhall not only pay cofts 
to the defendant, but is liable to be amerced to the king. A 
retraxit differs from a non-fuit, in that the one is negative, and 
the other pofitive: the nonfuit is a default and neglect of the 
plaintiff, and therefore he is allowed to begin his fuit again, 
upon payment of cofts ; but a retraxit is an open and volun- 
tary renunciation of his fuit, in court, and by this he for 
ever lofes his action. A di/-continuance is fomewhat fimilar to 
anonfuit: for when a plaintiff leaves a chafm in the proceed- 
ings of his caufe, as by not continuing the procefs regularly 
from day to day, and time to time, as he ought to do, the fuit 
is difcontinued, and the defendant is no longer bound to at- 
tend; but the plaintiff muft begin again, by fuing out a new 
original, ufually paying cofts to his antagonift. Antiently, by 
the demife of the king, all fuits depending in his courts were at 
once difcontinued, and the plaintiff was obliged to renew the 
procefs, by fuing out a frefh writ from the fucceflor; the virtue 
of the former writ being totally gone, and the defendant no 
longer bound to attend in confequence thereof: but, to pre- 
vent the expenfe as well as delay attending this rule of law, 
the ftatute 1 Edw. VI. c. 7. enacts, that by thé death of the 
king no a@tion fhall be difcontinued; but all proceedings 
Shall ftand good as if the fame king had been living. 


Wuew the plaintiff hath ftated his cafe in the declaration, 
it is incumbent on the defendant within a reafonable time to 
make his defence and to put in a plea; or elfe the plaintiff will at - 
once recover judgment by default, or nihil dicit of thedefendant. 


DEFENCE, init’strue legal fenfe, fignifies not a juftification, 
protection, or guard, which is now it’s popular fignification ; 
but merelyan oppofing or cenial (from the French verb defender) 
of the truth or validity of the complaint. It is the conteffatio ` 
iitis of the civilians ; a general affertion that the plaintiff hath 
no giad of action, which affertion is afterwards extended 

and 
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and maintained in his plea. For it would be ridiculous to 
fuppofe that the defendant comes and defends (or, in the vul- 
gar acceptation, juftifies) the force and injury, in one line, 
and pleads that he is wot guilty of the trefpafs complained of, 
in the next. And therefore in actions of dower, where the 
demandant does not count of any injury done, but merely de- 
mands her endowment*, and in affifes of land, where alfo 
there is no injury alleged, but merely a queftion of right ftated 
for the determination of the recognitors or jury, the tenant . 
makes no fuch defence'. In writs of entry™, where no injury 
is {tated in the count, but merely the right of the demandant 
and the defective title of the tenant, the tenant comes and 
defends or denies Ais right, jus fuum that is (as I underftand 
it, though with a {mall grammatical inaccuracy) the right of 
the demandant, the only one exprefsly mentioned in the plead- 
ings: or elfe denies his own right to be fuch, as is fuggefted 
by the count of the demandant. And in writs of right "the 
tenant always comes and defends the right of the demandant 
and his feifin, jus praediti S. et feifinam ipfius°, (or elfe the 
feifin of hisanceftor, upon which he counts, as the cafe may be) 
and the demandant may reply, that the tenant unjuftly defends 
his, the demandant’s right, and the feifin on which he counts?. 
All which is extremely clear, if we underftand by defence an 
oppofition or denial, but is otherwife inexplicably difficult 3. 


‘THE courts were formerly very nice and curious with ref- 
pect to the nature of the defence, fo that if no defence was 
made, though a fufficient plea was pleaded, the plaintiff fhould 
recover judgment! : and therefore the book, entitled novae 
narrationes or the new talys*, at the end of almoft every count, 
narratio, or tale,. fubjoins fuch defence as is proper for the de- 
fendant to make. For a general defence or denial was not 
prudent in every fituation, fince thereby the propriety of the 
writ, the competency of the plaintiff, and the cognizance of 
the court, were allowed. By defending the force and injury 


k Rafal. entr. 234. q The true reafon of this, fays Booth, 
! Booth of real a&tions. 118, (on real actions. 94. 112 ).I could never 
m Vol, II. append. N°, V, §, 2, yet find. : 

n Append. N°, L §. 5. mC, Viet, 127 

© Co, Entr. 192. 3 edil, 1534» 
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_ the defendant waved all pleas of mifnofinert ; by defending 
the damages, all exceptions to the perfon of the plaintiff ; 
and by defending either one or the other when and where it 
fhould behove him, he acknowleged the jurifdition of the 
court". But of late years thefe niceties have been very de- 


fervedly difcountenanced ¥; though they ftill feem to be law, 
if infifted on”. 


BEFORE defence made, if at all, cognizance of the fuit muft 
be claimed or demanded ; when any perfon or body corporate 
hath the franchife, not only of holding pleas within a particu- 
lar limited jurifdiGtion, but alfo of the cognizance of pleas: 
and that, either without any words exclufive of other courts, 
which entitles the lord of the franchife, whenever any fuit 
that belongs to his jurifdiction is commenced in the courts 
at Weftminfter, to demand the cognizance thereof ; or with 
fuch exclufive words, which alfo entitle the defendant to 
plead to the jurifdiction of the court’. Upon this claim of 
- cognizance, if allowed, all proceedings fhall ceafe in the fu- 

perior court, and the plaintiff is left at liberty to purfue his 
remedy in the fpecial jurifdiction. As, when a fcholar or 
other privileged perfon of the univerfities of Oxford or Cam- 
bridge is impleaded in the courts at Weftminfter, for any 
caufe of action whatfoever, unlefs upon a.queftion of free- 
hold 7. In thefe cafes, by the charter of thofe learned bo- 
dies, confirmed by act of parliament, the chancellor or vice- 
chancellor may put in a claim of cognizance ; which, if made 
in due time and form, and with due proof of the facts alleged, 
ts regularly allowed by the courts*, It muft be demanded 
before full defence is made> or imparlance prayed ; for thefe 
are 2 fubmiffion to the jurifdi€tion of the fuperior court, and 
the delay is a /aches in the Jord of the franchife: and it will 
not be allowed if it occafions a failure of juftice‘, or if an 


t Theloal. dig. 4.14. c. 1. pag. 357.  nufre ou trier lour ple, ( Mod. tenend. cur, 
u En la defence font iij chofes entene 408. edit. 1534.) See alfoCo, Litt. 127, 
daniz.: per tant quil defende tort et forces w Salk.217. » Lord Raym, 282. 
home doyt entendre quil fe excufe de tort a x Carth, 230. Lord Raym. 117. 
luy furmys per counte, et fait fe partie y 2Lord, Raym, 836. 10 Med, 126, 
al ple; et per tant quil defende les damas Z See pag. 83. 
ges, ilaffirmJe parte able deftre refpondu 3 a Hardr. sos. 
et per tant quil defende ou et quant il de- b Raft. Eatr. 128, &e, 
smera; il accepie la poiar de courte de ca- c 2 Ventr, 363, action 
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action be brought againft the perfon himfelf who claims the 
franchife, unlefs he hath alfo a power in fuch cafe of making 
another judge ^. 


AFTER defence, made, the defendant muft put in his pka. 
But, before he defends, if the fuit is commenced by capias 
or latitat, without, any {pecial original, he is entitled to de- 
mand one imparlance*, or licentia loquendi; and may, before. 
he pleads, have more granted by confent of the court; to fee 
if he can end the matter amicably without farther fuit, by 
talking with the plaintiff: a practice, which is f fuppofed to 
have arifen from a principle of religion, in obedience to that 
precept of the gofpel, ‘‘ agree with thine adverfary quickly, 
«c whilft thou art in the way with him ®.” And it may be ob- 
ferved that this gofpel precept has a plain reference to the 
Roman law of the twelve tables, which exprefsly directed 
the plaintiff and defendant to make up the matter, while 
they were in the way, or going to.the praetor ; — in via, rem 
uti pacunt orato. ‘There are alfo many other previous fteps 
which may be taken by a defendant before he puts in his plea. 
He may, in real actions, demand a view of the thing in quef- 
tion, in order to afcertain it’s identity and other circum- 
ftances. He may crave oyer ® of the writ, or of the bond, or 
other fpecialty upon which the action is brought; that is to 
hear it read to him ; the generality of defendants in the times 
of antient fimplicity being fuppofed incapable to read it them- 
felves: whereupon the whole is entered verbatim upon the 
record, and the defendant may take advantage of any condition 


or other part of it, not ftated 


4 Hob 27. Yearbook, M. 3 Hen. VI. 
20. In this latter cafe the chancellor of 
Oxford claimed cognizance of an ation 
of trefpafs brought againft himfeif ; 
which was difallowed, becaufe he thould 
not be judge in his own caufe. Thear- 
gument ufed by ferjeant Rolfe, on behalf 
of the ccgnizance, is curious and werth 
tran{cribing. — Feo vous dirai un fable, 
En afcun temps fuit un pape, et aveit 
fait un grand offence, et le cardinals wine 


se judica teipfum:” 


in the plaintiff’s declaration. 


et il dit, “ judica me: et ils difoyent, 
“non poffumus, quia caput es ecclefiae ; 
ct Papaftol dit, “ju- 
“c dico me cremari; et fuit combuflus3 
et apres fuit un faint. Et in ceo cas il 
fait fon juge demene, et iffint nef pas ins 
convenient que un bome foit juge démene. 

ce Append. Ne, IIL §. 6. 

f, Gilb. Hift. Com, Pl. 35. 

& Matth, v. 25. 

h Append, No, II, §. 6. 
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In rea] actions alfo the tenant may pray in aid, or call for af- 
fiftance of another, to help'him to plead, becaufe of the fee- 
blenefs or imbecillity of his own eftate. Thus a tenant for 
life may pray in aid of him that hath the inheritance in re- 
mainder or reverfion ; and an incumbent may pray in aid of 
the patron and ordinary: that is, that they fhall be joined in 
the action and help to defend the title. Voucher alfo is the 
calling in of fome perfon to anfwer the action, that hath 
warranted the title to the tenant or defendant. This we ftill 
make ufe of in the form of common recoveries‘, which are 
grounded on a writ of entry; a fpecies of action that we may 
remember relies chiefly on the weaknefs of the tenant’s title, 
who therefore vouches another perfon to warrant it. Hf the 
vouchce appears, he is made defendant inftead of the vouchor: 
but, if he afterwards makes default, recovery fhall be had 
acainft the original defendant ; and he fhall recover over an 
equivalent in value, againft the deficient vouchee, In affifes 
indeed, where the principal queftion is whether the demand- 
ant or his anceftors were or were not in poffeffion till the oufter 
happened, and the title of the tenant is little (if at all) dif- 
cuffed, there no voucher is allowed ; but the tenant may 
bring a writ of warrantia chartae againft the warrantor, to 
compel him to affift him with a good plea or defence, or elfe 
to render damages and the value of the land, if recovered 
againft the tenant *. In many real actions alfo', brought by 
or againft an infant under the age of twenty one years, and 
alfo in actions of debt brought againft him, as heir to any dc- 
ceafed anceftor, either party may fuggeft the nonage of the in- 
fant, and pray that the proceedings may be deferred till his 
full age, or in our Jegal phrafe that the infant may have his 
age, and that the parol may demur, that is, that the pleadings 
may be ftaid; and then they fhall not proceed till his full age, 
unlefs it be apparent that he cannot be prejudiced thereby ™. 
But, by the ftatutes of Weftm. 1. 3 Edw. I. c. 46. and of 
Glocefter 6 Edw. I. c. 2. in writs of entry fur differfin in 
fome particular cafes, and in ations aunceftre] brought by 


- È Vol, II, append. N°, V, §, 2. l Dyer. 137. 
k F. N, B. 135° m Finch, b. 360, 
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an infant, the parol fhall not demur : otherwife he might be 
deforced of his whole property, and even want a maintenance, 
till he came of age. So likewife in a writ of dower the heir 
fhall not have his age; for it is neceflary that the widow's 
claim be immediately determined, elfe fhe may want a pre- 
fent fubfiftence". Nor fhall an infant patron have it in a 
guare impedit °, fince the law holds it neceflary and expedient, 
that the church be immediately filled. 


WHEN thefe proceedings are over, the defendant muft 
then put in his excufe or plea. Pleas are of two forts ; di- 
latory pleas, and pleas to the action. Dilatory pleas are fuch 
as tend merely to delay or put off the fuit, by queftioning 
the propriety of the remedy, rather than by denying the in- 
jury: pleas to the action are fuch as difpute the very caufe 
of fuit. The former cannot be pleaded after a general im- 
parlance, which is an acknowlegement of the propriety of 
the action. For imparlances are either general, of which we 
have before fpoken, and which are granted of courfe ; or 
Jpecial, with a faving of all exceptions to the writ or count, 
which may be granted by the prothonotary ; or they may be 
{till more fpecial, with a faving of all exceptions whatfoever, 
which are granted at the difcretion of the court P. 


r. DIiLATORY pleas are, r. To the jurifdiGion of the ` 
court: alleging, that it ought not to hold plea of this in- 
jury, it arifing in Wales or beyond fea ; or becaufe the land 
in queftion is of antient demefne, .and ought only to be de- 
manded in the lord’s court, &c. 2. To the difability of 
the plaintiff, by reafon whereof he is incapable to com- 
mence or continue the fuit; as, that he is an alien enemy, | 
outlawed, excommunicated, attainted of treafon or felony, 
under a praemunire, not in rerum natura (being only a fic- 
titious perfon) an infant, a feme-covert, or a monk pro- 
fefled. 3. In abatement: which abatement is either of the 


a r Roll, Abr, 137, P 12 Mod. 529, 
dèid, 138.. 
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writ, or the count, for fome defect in one of them; as by 
mifnaming the defendant, which is called a mifnofmer; giving 
him a wrong addition, as e/guire inftead of knight; or other 
want of form in any material refpe&t. Or, it may be, that 
the plaintiff is dead; for the death of either party is at once 
an abatement of the fuit. And in actions merely perfonal, 
arifing ex deliéte, for wrongs actually done or committed by 
the defendant, as trefpafs, battery, and flander, the rule is 
that actio perfonal:s moritur cum ferfona?; and it never fhall 
be revived either by or againft the executors or other repre- 
fentatives. For neither the executors of the plaintiff have 
received, nor thofe of the defendant have committed, in their 
own perfonal capacity, any manner of wrong or injury. But 
in actions arifing ex contraciu, by breach of promife and the 
like, where the right defcends to the reprefentatives of the 
plaintiff, and thofe of the defendant have affets to anfwer 
the demand, though the fuits fhall abate by the death of the 
parties, yet they may be revived againft or by the executors *: 
being indeed rather actions againft the property than the per- 
fon, in which the executors have now the fame intereft that 
their teftator had before. 


THESE pleas to the jurifdiction, to the difability, or in 
abatement, were formerly very often ufed as mere dilatory 
pleas, without any foundation of truth, and calculated only 
for delay ; but now by ftatute 4 & 5 Ann. c. 16, no dilatory 
plea is to be admitted, without affidavit made of the truth 
thereof, or fome probable matter fhewn to the court to induce 
them to believe it true. And with refpect to the pleas them- 
felves, it is a rule, that no exception fhall be admitted againft 
a declaration or writ, unlefs the defendant will in the fame 
plea give the plaintiff a better*; that is, fhew him how it 
might be amended, that there may not be two objections 
upon the fame account. 


4.4 Inf. 315. s Brownl, 139. 
J Mar. 34. 


ALU 


Ch, 20. WRONGS, 303 


Att pleas to the jurifdiction conclude to the cognizance 
of the court; praying ‘* judgment, whether the court will 
€ have farther cognizance of the fuit:” pleas to the difabi- 
lity conclude to the perfon ; by praying ‘* judgment, if the 
< faid A the plaintiff ought to be anfwered :” and pleas in 
abatement (when the fuit is by original) conclude to the 
. writ or declaration ; by praying ‘* judgment of the writ, or 
« declaration, and that the fame may be quafhed,” caffetur, 
made void, or abated: but, if the action be by bill, the plea 
muft pray £‘ judgment of the bill,” and not of the declara- 
tion; the bill being here the original, and the declaration 
only a copy of the bill. 4 | 


WuEen thefe dilatory pleas are allowed, the caufe is either 
difmiffed from that jurifdiction ; or the plaintiff is ftayed till 
his difability be removed ; or he is obliged to fue out a new 
writ, by leave obtained from the court’, or to amend and 
new frame his declaration. But when on the other hand 
they are overruled as frivolous, the defendant has judgment 
of refpondeat oufler, or to anfwer over in fome better manner. 
It is then incumbent on him to plead 


2. A PLEA to the action ; that is, to anfwer to the merits 
of the complaint.. This is done by confeffing or denying it. 


A CONFESSION of the whole complaint is not very ufual, 
for then the defendant would probably end the matter fooner; ` 
or not plead at all, but fuffer judgment to go by default. . 
Yet fometimes, after tender and refufal of a debt, if the cre- 
ditor harafles his debtor with an action, it then becomes ne- 
ceflary for the defendant to acknowlege the debt, and plead 
the tender ; adding that he has always been ready, tout temps 
pri, and ftill is ready, uncore prift, to difcharge it: for a 
tender by the debtor and refufal by the creditor will in all 
cafes difcharge the cofts Y, but not the debt itfelf; though in 
fome particular cafes the creditor will totally lofe his money *. 
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But frequently the defendant confefles one part of the com- 
plaint (by a cognovit actionem in refpect thereof ) and traverfes 
or denies the reft : in order to avoid the expenfe of carrying 
that part to a formal trial, which he has no ground to liti- 
gate. A fpecies of this fort of confeflion is the payment of 
money into court : which is for the moft part neceflary upon 
pleading a tender, and is itfelf a kind of tender to the plain- 
tiff; by paying into the hands of the proper officer of the 
court as much as the defendant acknowleges to be due, to- 
gether with the cofts hitherto incurred, in order to prevent 
the expenfe of any farther proceedings. “This may be done 
upon what is called a motion; which is an occafional appli- 
cation to the court by the parties or their counfel, in order 
to obtain fome rule or order of court, which becomes necef- 
fary in the progrefs of a caufe; and it is ufually grounded 
upon an affidavit, (the perfect tenfe of the verb affido) being 
2 voluntary oath before fome judge or officer of the court, to 
evince the truth of certain faéts, upon which the motion is 
grounded : though no fuch affidavit is neceflary for payment 
of money into court. If, after the money paid in, the 
plaintiff proceeds in his fuit, it is at his own peril: for, if 
he does not prove more due than is fo paid into court, he fhall 
be nonfuited and pay the defendant cofts; but he fhall ftill 
have the money {o paid in, for that the defendant has acknow- 
leged to be his due. In the French law the rule of practice 
‘is grounded upon principles fomewhat fimilar to this; for 
there, if a perfon be fued for more than he owes, yet he lofes 
his caufe if he does not tender fo much as he really does owe”. 
To this head may alfo be referred the practice of what is 
called a fet-cff: whereby the defendant acknowleges the juf- 
tice of the plaintiff’s demand on the one hand ; but on the 
other, fets up a demand of his own, to counterballance that 
of the plaintiff, either in the whole or in part: as, if the 
plaintiff fues for ten pounds due on a note of hand, the de- 
fendant may fet oft nine pounds due to himfelf for merchan- 
dize fold to the plaintiff, and, in cafe he pleads fuch fet-off, 
muft pay the remaining ballance into court. This anfwers 
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very nearly to the compenfatio, or floppage, of the civil law *, 
and depends on the ftatutes 2 Geo. II. c. 22. and 8 Geo. II. 
c. 24. which enact, that, where there are mutual debts be- ` 
tween the plaintiff and defendant, one debt may be fet againft 
the other, and either pleaded in bar, or given in evidence 
upon the general iffue at the trial; which fhall operate as 
payment, and extinguifh fo much of the plaintiff’s demand. 


Preas, that totally deny the caufe of complaint are either 
the general iflue, or a pecial plea, in bar, 


1. THE general ifiue, or general plea, is what traverfes, 
thwarts, and denies at once the whole declaration ; without 
offering any fpecial matter whereby to evade it. As in tref- 
pafs either wz et armis, or on the cafe, non culpabilis, not: 
guilty”; in debt upon contract, nihil debet, he owes nothing; 
in debt on bond, zon ef factum, it is not, his deed; on an 
affumpfit, non affumpfit, he made no fuch promife. Or in real 
actions, nul tort, no wrong done; nul diffifin, no difleifin ; 
and in a writ of right, the mife or iffue is, that the tenant 
has more right to hold than the demandant has to demand. 
Thefe pleas are called the general iffue, becaufe, by im- 
porting an abfolute and general denial of what is alleged 
in the declaration, they amount at once to an iffue; by 
which we mean a fact afirmed on one fide and denied on the 
other. 


FoRMERLY the general ifue was feldom pleaded, except 
when the party meant wholly to deny the charge alleged againft 
him. But when he meant to diftinguifh away or palliate the 
charge, it was always ufual to fet forth the particular facts in 
what is called a fpecial plea; which was originally intended 
to apprize the court and the adverfe party of the nature and 
circumftances of the defence, and to keep the law and the 
fact diftinét. And it is an invariable rule, that every defence, 
which cannot be thus fpecially pleaded, may be given in evi- 
dence, upon the general iflue at the trial, But, the fcience 
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of fpecial pleading having been frequently perverted to the 
purpofes of chicane and delay, the courts have of late in 
fome inftances, and the legiflature in many more, permitted 
the general iffue to be pleaded, which leaves every thing open, 
the fact, the law, and the equity of the cafe; and have al- 
lowed fpecial matter to be given in evidence at the trial. And, 
though it fhould feem as if much confufion and uncertainty 
would follow from fo great a relaxation of the ftrictnefs 
antiently obferved, yet experience has fhewn it to be other- 
wife ; efpecially with the aid of a new trial, in cafe either 
patty be unfairly furprized by the other. 


2. SPECIAL pleas, ia bar of the plaintiff’s demand, are 
y various, according to the circumftances of the defend- 
ant’s cafe. As, in real actions a general releafe or a fine, 
both of which may deftroy and bar the plaintiff’s title. Or, 
in perfonal aétions, an accord, arbitration, conditions per- 
formed, nonage of the defendant, or fome other fact which 
Gresiudes the "pli from his action”. A ju/lification is 
likewife a fpecial plea in bar; as in actions of aflault and 
battery, fn affault demefne, that it was the plaintiff’s own 
original aflault; in trefpafs, that the defendant did the thing 
complained of in right of fome office which warranted him 
fo to do; or, in an action of flander, that the plaintiff is 
really as bad a man as the defendant faid he was. 


ALso a man may plead the ftatutes of limitation ° in bar ; 
or the time limited by certain acts of parliament, wi 
which no plaintiff can lay his caufe of aétion. This, by the 
ftatute of 32 Hen. VIII. c. 2. in a writ of right is /xty years : 
in affifes, writs of entry, or other poffeffory actions real, of 
the feifin of one’s anceftors, in lands; and either of their 
feifin, or one’s own, in rents, fuits, and fervicess fifty years: 
and in aétions real for iands grounded upon one’s own feifin 
or poflefiion, fuch poflefion muft have been within thirty 
years. By ftatute 1 Mar. ft. 2. c. 5. this limitation does not 
extend to any fuit for advowfons, upon reafons given in a 
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former chapter’. But by the ftatute 21 Jac. I. c. 2. a time 


of limitation was extended to the cafe of the king; viz. 


Jixty years precedent to 19 Feb. 1623°: but, this becoming 
ineffectual by efflux of time, the fame bone of limitation was 
fixed by ftatute g Geo. III. c. 16. to commence and be 
weckoned backwards, from the time of bringing any fuit or 
other procefs, to recover the thing in queftion ; fo that a 
poflefion for /ixty years is now a bar even againft the preroga- 
tive, in derogation of the antient maxim ce nullum tempus ac- 
“¢ currit regi.” By another ftatute, 21 Jac. I. c. 16. twenty 
years is the time of limitation in any writ of formedon ; and, 
by a confequence, twenty years is alfo the limitation in every 
action of ejectment ; for no ejectment can be brought, un- 
lefs where the leffor of the plaintiff is entitled to enter on the 
lands $, and by the ftatute 21 Jac. I. c. 16. no entry can be 
made by any man, unlefs within twenty years after his righe 
fhall accrue. Alfo all ations of trefpafs, ( quare claufum fregit, 
or otherwife) detinue, trover, replevin, account, and cafe, 

(except upon accounts between merchants) debt on erie 
contract, or for arrears of rent, are limited by the ftatute Jaft 
mentioned to fix years after the caufe of action commenced : 

and aétions of aflault, menace, battery, mayhem, and i im- 
prifonment, muft be brought within four years, and actions 
for words within ¢wo years, after the injury committed. And 
by the ftatute 31 Eliz. c. 5. all fuits, indi&tments, and infor- 
mations, upon any penal ftatutes, where any forfeiture is to 
the crown, fhall be fued within zws years, and where the for- 
feiture is to a fubject, within one year, after the offence com- 
mitted ; unlefs where any other time is {pecially limited by 
the ftatute. Laftly, by ftatute 10 W. III. c. 14. no writ of 
error, fcire facias, or other fuit, fhall be brought to reverfe 
any judgment, fine, or recovery, for error, unlefs it be pro- 
fecuted within twenty years. The ufe of thefe ftatutes of li- 
mitation is to preferve the peace of the kingdom, and to pre- 
yent thofe innumerable perjeries which might enfue, if aman 
were allowed to bring an action for any injury committed at 
any diftance of time. Upon both thefe accounts the law 
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therefore holds, that °° intere/? retpublicaé ut fit finis litium :” 
and upon the fame principle the Athenian laws in gene- 
ral prohibited all actions, where the injury was committed 
five years before the complaint was made®. If therefore 
in any fuit, the injury, or caufe of a€tion, happened earlier 
than the period exprefsly limited by law, the defendant may 
plead the ftatutes of limitations in bar: as upon an affumpfit, 
or promife to pay money to the plaintiff, the defendant 
may plead zon affumpfit infra fex annos; he made no fuch 
promife within fix years; which is an effectual bar to the 
complaint. 

Aw cfloppel is likewife a fpecial plea in bar : which hap- 
peus where a man hath done fome act, or executed fome deed, 
which eftops or precludes him from averring any thing to 
the contrary. As if tenant for years (who hath no freehold) 
levies a fine to another perfon. ‘Though this is void as to 
{trangers, yet it fhall work as an eftoppel to the cognizor ; 
for, if he afterwards brings an action to recover thefe lands, 
and his fine is pleaded againft him, he fhall thereby be eftop- 
ped from faying, that he had no freehold at the time, and 
therefore was incapable of levying it. 


THE conditions and qualities of a plea (which, as well 
2s the doctrine of eftoppels, will alfo hold equally, mutatis 
mutandis, with regard to other parts of pleading) are, 1. That 
it be fingle and containing only one matter; for duplicity 
begets confufion. But by ftatute 4 & 5 Ann. c. 16. a man 
with leave of the court may plead two or more diftinét mat- 
ters or fingle pleas; as in an action of affault and battery, 
thefe three, not guilty, fon affault demefne, and the ftatute of 
limitations. 2. That it be direct and pofitive, and not argu- 
mentative. 3. That it have convenient certainty of time, 
place, and perfons. 4. That it anfwer the plaintiff’s alle- 
gations in every material point. 5. That it be fo pleaded as 
to be capable of trial. 
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SPECIAL pleas are ufually in, the affirmative, fometimes 
in the negative, but they always advance fome new fact not 
mentioned in the declaration ; and then they mutt be averred | 
to be true in the common form : — ‘‘ and this he is ready to 
cc verify.” —T his is not neceflary in pleas of the general ifue; 
thofe always containing a total denial of the facts before ad- 
vanced by the other party, and therefore putting him upon 
the proof of them. 


Ir is a rule in pleading, that no man be allowed to plead 
{pecially fuch a plea as amounts only to the general ifue, or 
a total denial of the charge; but in fuch cafe he fhall be 
driven to plead the general iffue in terms, whereby the whole 
queftion is referred to a jury. But if the defendant, in an 
affife or <ction of trefpafs, be defirous to refer the validity of 
his title to the court rather than the jury, he may ftate his 
title fpecially, and at the fame time give colour to the plaintiff, 
or fuppofe him to have an appearance or colour of title, bad 
indeed in point of law, but of which the jury are net com- 
petent judges. As if his own true title be, that he claims 
by feoffment with livery from A, by force of which he en- 
tered on the lands in queftion, he cannot plead this by itfelf, 
as it amounts to no more than the general iffue, nul tort, nul 
diffeifin, in affife, or not guilty in an action of trefpafs. But 
he may allege this fpecially, provided he goes farther and 
fays, that the plaintiff claiming by colour of a prior deed of 
feoftment, without livery, entered ; upon whom he entered ; 
and may then refer himfelf to the judgment of the court which 
of thefe two titles is the beft in point of law f. 


WHEN the plea of the defendant is thus put in, if it does 
not amount to an iflue or total contradiction of the declara- 
tion but only evades it, the plaintiff may plead again, and 
reply to the defendant’s plea: either traverfing it, that is, 
totally denying it; as if on an action of debt upon bond the 
defendant pleads kvit ad diem, that he paid the money when 
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due, here the plaintiff in his replication may totally traverfe 
this plea, by denying that the defendant paid it: or he may 
allege new matter in contradiction tó the defendant’s plea; 
as when tie defendant pleads no award made, the plaintiff 
may reply, and fet forth an actual award, and affign a 
breach®: or the replication may confe/s and avoid the plea, by 
fome new matter or diftinGtion, confrftent with the plaintiff’s 
former declaration; as, in an action for trefpaffing upon land 
whereof the plaintiff is feifed, if the defendant fhews a title 
to the land by defcent, and that therefore he had a right to 
enter, and gives colour to the plaintiff, the plaintiff may either 
traverfe and totally deny the fact of the defcent ; or he may 
confefs and avoid it, by replying, that true it is that fuch 
defcent happened, but that fince the defcent the defendant 
himfelf demifed the lands to the plaintiff for term of life. 
To the replication the defendant may rejoin, or put in an 
anfwer called a rejoinder. The plaintiff may anfwer the re- 
joinder by a /ur-rejoinder ; upon which the defendant may 
rebut; and the plaintiff anfwer him by a /ur-rebutter. Which 
pleas, replications, rejoinders, fur-rejoinders, rebutters, and 
fur-rebutters anfwer to the exceptio, replicatio, duphcatio, 
triplicatio, and quadruplicatio of the Roman laws *. 


Tne whole of this procefs is denominated the pleading ; 
in the feveral {tages of which it muft be carefully obferved, 
not to depart or vary from the title or defence, which the 
party has once infifted on. For this (which is called a de- 
parture in pleading) might occafion endlefs altercation. 
Therefore the replication muft fupport the declaration, and 
the rejoinder muft fupport the plea, without departing out of 
it, Asin the cafe of pleading no award made, in confequence 
of 2 bond of arbitration, to which the plaintiff replies, fet- 
ting forth an actual award; now the defendant cannot rejoin 
that he hath performed this award, for fuch rejoinder would 
„be an entire departure from his original plea, which alleged 
that no fuch award was made: therefore he has now no other 
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choice, but to traverfe the fact of the replication, o or elfe to 
demur upon the law of it. 


Yer in many actions the plaintiff, who has alieged in his 
declaration a general wrong, may in his replication, after an 
evafive plea by the defendant, reduce that general wrong to 
a more particular certainty, by afligning the injury afrefh - 
with all it’s fpecific circumftances in fuch manner as clearly 
to afcertain and identify it, confiftently with his general 
complaint ; which is called a new or novel affignment. As, if 
the plaintiff in trefpafs declares on a breach of his clofe in D3 
and the defendant pleads that the place where the injury is 
faid to have happened is a certain clofe of pafture in D, 
which defcended to him from B his@father, and fo is his 
own freehold; the plaintiff may reply and affign another clofe 
in D, fpecifying the abuttals and boundaries, as the real 
place of the injury $. 


Ir hath previoufly been obferved * that duplicity in plead- 
ing muft be avoided, Every plea muft be fimple, entire, con- 
nected, and confined to one fingle point: it muft never be 
entangled with a variety of diftinét independent anfwers to 
the fame matter; which muft require as many different re- 
plies, and introduce a multitude of iffues upon one and the 
fame difpute. For this would often embarrafs the jury, and 
fometimes the court itfelf, and at all events would greatly 
enhance the expenfe of the parties, Yet it frequently is ex- 
pedient to plead in fuch a manner, as to avoid any implied 
admiffion of a fact, which cannot with propriety or fafety be 
politively affirmed or denied. And this may be done by what 
is called a proteffation ; whereby the party interpofes an ob- 
lique allegation or denial of fome fact, protefting (by the 
. gerund, proteftando) that fuch a matter does or does not exift ; 
and at the fame time avoiding a direét affirmation or denial. - 

Sir Edward Coke hath defined! a proteftation (in the pithy 
dialect of that age) to be “an exclufion of a conclufion.” 
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For the ufe of it is, to fave the party from being concluded 
with refpect to fome fact or circumftance, which cannot be 
directly affirmed or denied without falling into duplicity of 
pleading; and which yet, if he did not thus enter his proteft, 
he might be deemed to have tacitly waived or admitted. 
Thus, while tenure in villenage fubfifted, if a villein had 
brought an action againft his lord, and the lord was inclined 
o try the merits of the demand, and at the fame time to 
prevent any conclufion againft himfelf that he had waived 
his figniory ; he could not in this cafe both plead affirma- 
tively that the plaintiff was his villein, and alfo take iffue 
upon the demand; for then his plea would have been double, 
as the former alone would have been a good bar to the action : 
but he might have alléged the villenage of the plaintiff, by 
way of proteftation, and then have denied the demand. By 
this means the future vaflalage of the plaintiff was faved to 
the defendant, in cafe the iflue was found in his (the defend- 
ant’s) favour™: for the proteftation prevented that conclufion, 
which would otherwife have refulted from the reft of his de- 
fence, that he had enfranchifed the plaintiff"; fince no villein 
could maintain a civil action againft his lord. So alfo if a 
defendant, by way of inducement to the point of his de- 
fence, alleges (among other matters) a particular mode of 
feifin or tenure, which the plaintiff is unwilling to admit, 
and yet defires to take iffue on the principal point of the de- 
fence, he muft deny the feifin or tenure by way of protefta- 
tion, and then traverfe the defenfive matter. So, laftly, if 
an award be fet forth by the plaintiff, and he can afign a 
breach in one part of it (viz. the non-payment of a fum of © 
money) and yet is afraid to admit the performance of the reft 
of the award, or to aver in general a non-performance of any 
part of it, left fomething fhould appear to have been per- 
formed; he may fave to himfelf any advantage he might 
` hereafter make of the general non-performance, by alleging 
that by proteftation ; and plead only the non-payment of the 
money °. 
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In any ftage of the pleadings, when either fide advances or 
affirms any new matter, he ufually (as was faid) avers it to 
be true; “and this he is ready to verify.” On the other 
hand, when either fide traverfes or denies the facts pleaded 
by his antagonift, he ufually tenders an iffue, as it is called; 
the language of which is different according to the party by 
whom the iflue is tendered; for if the traverfe or denial comes 
from the defendant, the iffue is tendered in this manner, 
« and of this he puts himfelf upon the country,” thereby 
fubmitting himfelf to the judgment of his peers? : but if the 
traverfe lies upon the plaintiff, he tenders the iffue or prays 
the judgment of the peers againft the defendant in another 
form ; thus, ‘* and this he prays may be inquired of by the 
“ country.” 


Bur if either fide (as, for inftance, the defendant) pleads 
a fpecial negative plea, not traverfing or denying any thing 
that was before alleged, but difclofing fome new negative 
matter ; as where the fuit is on a bond, conditioned to per- 
form an award, and the defendant pleads, negatively, that 
no award was made, he tenders no iffue upon this plea; be- 
caufe it does not yet appear whether the fa& will be difputed, 
the plaintiff not having yet afferted the exiftence of any 
award; but when the plaintiff replies, and fets forth an 
actual fpecific award, if then the defendant traverfes the re- 
plication, and denies the making of any fuch award, he then 
and not before tenders an iflue to the plaintiff. For when in 
the courfe of pleading they come to a point which is affirm- 
ed on one fide, and denied on the other, they are then faid | 
to be at iffue ; ‘all their debates being at laft contracted into 
a fingle point, which muft now be determined either in fa- 
vour of the plaintiff or of the defendant. 
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CHAPTER THE TWENTY FIRST. 


Or ISSUE ann DEMURRER. 


SSUE, exitus, being the end of al] the pleadings, is the 
fourth part or ftage of an action, and is either upon mat- 
ter of law, or matter of fadl. 


An iffue upon matter of law is called a demurrer : and it 
confeffes the facts to be true, as ftated by the oppofite party ; 
but denies that, by the law arifing upon thofe facts, any in- 
jury is done to the plaintiff, or that the defendant has made 
out a legitimate excufe; according to the party which firft 
demurs, derioratur, refts or abides upon the point in queftion. 
As, if the matter of the plaintiff’s complaint or declaration 
be infufficient in law, as by not affigning any fufficient tref- 
pafs, then the defendant demurs to the declaration : if, on 
the other hand, the defendant’s excufe or plea be invalid, as 
if he pleads that he committed the trefpafs by authority from 
a ftranger, without fetting out the ftranger’s right; here the 
plaintiff may demur in Jaw to the plea: and fo on in every 
other part of the proceedings, where either fide perceives any 
material objection in point of law, upon which he may reft 
his cafe. 


Tue form of fuch demurrer is by averring the declaration 
or plea, the replication or rejoinder, to be infufficient in 
law 
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law to maintain the action or the defence; and therefore 
praying judgment for want of fufficient matter alleged à. 
Sometimes demutrers are merely for want of fufficient form 
in the writ or déclaration. But in cafe of exceptions to the 
form, or manner of pleading, the party demurring muft by 
ftatute 27 Eliz. c. 5. and 4 & 5 Ann. c. 16, fet forth the 
caufes of his démurrer, or wherein he apprehends the de- 
ficiency to confit.. And upon either a general, or fuch a 
Special demurrer, the oppofite party avers it to be fufficient, 
which is called a joinder in demurrer”, and then the parties 
are ‘at ifue in point of law. Which ifue in law, or demur- 
rer, the judges of the court before which the action is 
brought muft determine, 


AN iffue of fat is where the fact only, and not the law, 
is difputed. And when he that denies or traverfes the ‘fa@ 
pleaded by his antagonift has tendered the iflue, thus, “€ and- 
€ this he prays may be inquired of by the country,” or, 
“ and of this he puts himfelf upon the country,” it may im- 
mediately be fubjoined by the other party, “ and the faid 
<c A.B. doth the like.” Which done, the ifue is faid to be 
joined, both parties having agreed to reft the fate of the caufe 
upon the truth of the fact in queftion €. And this iflue, of 
fact, muft generally fpeaking be determined, not by the 
judges of the court, but by fome other method ; the princi- 
pal of which methods is that by the country, per pais, (in 
Latin, per patriam) that is, by jury. Which eftablifhment, 
of different tribunals for determining thefe different iffues, is 
in fome meafure agreeable to the courfe of juftice in the Ro- 
man republic, where the judices ordinarii determined only 
queftions of fact, but queftions of law were referred to the 
‘decifions of the centumviri 4, 


Bur here it will be proper to obferve, that during the 
whole of thefe proceedings, from the time of the defendant’s 
appearance in obedience ‘to the king’s writ, it is necefiary 
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b Ibid, d Cic, de Orator, l, 1. c. 33. 
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that both the parties be kept or continued in court from day to 
day, till the final determination of the fuit. For the court 
can determine nothing, unlefs in the prefence of both the 
parties, in perfon or by their attorneys, or upon default of 
one of them, after his original appearance and a time pre- 
fixed for his appearance in court again. Therefore in the 
courfe of pleading, if either party neglects to put in his de- 
claration, plea, replication, rejoinder, and the like, within 
the times allotted by the ftanding rules of the court, the 
plaintiff, if the omiffion be his, is faid to be monfuit, or not 
to follow and purfue his complaint, and fhall lofe the benefit 
of his writ: or, if the negligence be on the fide of the de- 
fendant, judgment may be had againft him, for fuch his de- 
fault. And, after iflue or demurrer joined, as well as in 
fome of the previous ftages of proceeding, a day is continually 
given and entered upon the record, for the parties to appear 
on from time to time, as the exigence of the cafe may require. 
The giving of this day is called the continuance, becaufe 
thereby the proceedings are continued without interruption 
from one adjournment to another. If thefe continuances are 
omitted the caufe is thereby difcontinued, and the defendant 
is difcharged fine die, without a day, for this turn: for by his 
appearance in court he has obeyed the command of the 
king’s writ; and, unlefs he be adjourned over to a day cer- 
tain, he is no longer bound to attend upon that fummons ; 
but he muft be warned afrefh, and the whole muft begin 
de novo. f 


Now it may fometimes happen, that after the defendant 
has pleaded, nay, even after ifue or demurrer joined, there 
may have arifen fome new matter, which it is proper for the 
defendant to plead; as, that the plaintiff, being a feme-fole, 
is fince married, or that fhe has given the defendant a re- 
Jeafe, and the like: here, if the defendant takes advantage 
of this new matter, as early as he poffibly can, wiz. at the 
day given for his next appearance, he is permitted to plead it 
in what is called a plea puis darrein continuance, or fince the 
laft adjournment. For it would be unjuft to exclude him 

from 
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from the benefit of this new defence, which it was not in his 
power to make when he pleaded the former. But it is dan- 
gerous to rely on fuch a plea, without due confideration ; for 
it confefles the matter which was before in difpute between 
the parties *. And it is not allowed to be put in, if any con- 
tinuance has intervened between the arifing of this frefh mat- 
ter and the pleading of it : for then the defendant is guilty of 
negleét, or laches, and is fuppofed to rely on the merits of 
his former plea. Alfo it is not allowed after a demurrer is 
determined, or verdi&t given; becaufe then relief may be had 
in another way, namely by writ of audita querela, of which 
hereafter. And thefe pleas puis darrein continuance, when 
brought to a demurrer in law or iffue of fact, fhall be de- 
termined in like manner as other pleas. 


WE have faid, that demurrers, or queftions concerning the 
fufficiency of the matters alleged in the pleadings, are to be 
determined by the judges of the court, upon folenn argument 
by counfel on both fides; and to that end a demurrer book 
is made up, containing all the proceedings at length, which 
are afterwards entered on record; and copies thereof, called 
paper-books, are delivered to the judges to perufe. The re- 
cord’ is a hiftory of the moft material proceedings in the 
caufe, entered on a parchment roll, and continued down to 
the prefent time; in which muft be ftated the original writ 
and fummons, all the pleadings, the declaration, view or 
syer prayed, the imparlances, plea, replication, rejoinder, 
continuances, and whatever farther proceedings have been 
had ; all entered verbatim on the roll, and alfo the iffue or 
demurrer, and joinder therein. 


THESE were formerly all written, as indeed all public 
proceedings were, in Norman or law French, and even the 
arguments of the counfel and decifions of the court were in 
the fame barbarous dialect. An evident and fhameful badge, 
it muft be owned, of tyranny and foreign fervitude; being 


e Cro, Eliz. 49, f Append, No. H, §. 4. Nov DI §. 6. 
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introduced under the aufpices of William the Norman, and 
his fons: whereby the obfervation of the Roman {atyrift was 


once more verified, that “ Gallia caufidicos docuit facunda 


«c Britannos®.” This continued till the reign of Edward 
III; who, having employed his arms fuccefsfully in fubdus 
ing the crown of France, thought it unbefeeming the dignity 
of the victors to ufe any longer the /anguage of a vanquifhed 
country, By a ftatute therefore, pafled in the thirty fixth 
year of his reign”, it was enacted, that for the future all 
pleas fhould be pleaded, fhewn, defended, anfwered, debated, 
and judged in the Englifh tongue ; but be entered and en- 
rolled in Latin. In like manner as dori Alonfo X, king of 
Caftile (the great-grandfather of our Edward III) obliged 
his fubjects to ufe the Caftilian tongue in all legal proceeds 
ingsi; and as, in 1286, the German language was efta- 
blifhed in the courts of the empire*, And perhaps if our 
legiflature had then directed that the writs themfelves, which 
are mandates from the king to his fubje&s to perform certain 
acts or to appear at certain places, fhould have been framed 
in the Englifh language, according to the rule of our antient 
law ', it had not been very improper. But the record or enroll- 
ment of thofe writs and the proceedings thereon, which was 
calculated for the benefit of pofterity, was more ferviceable 
(becaufe more durable) in a dead and immutable language 
than in any flux or living one. The practifers however, being 
ufed to the Norman language, and therefore imagining they 
could exprefs their thoughts more aptly and more coneifely 
in that than in any other, ftill continued to take their notes 
in law French; and of courfe when thofe notes came to be 
publifhed, under the denomination of reports, they were 
printed in that barbarous dialect ; which, joined to the addi- 
tional terrors of a Gothic black letter, has occafioned many 
a ftudent to throw away his Plowden and Littleton, without 
venturing to attack a page of them. And yet in reality, upon 
a nearer acquaintance, they would have found nothing very 
formidable in the language; which differs in it’s grammar 


k Ibid, xxix, 235. 


& Juv. xv. 111. 
I Mirr, c. 4. §. 3s 
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and orthography as much from the modern French, as the 
diction of Chaucer and Gower does from that of. Addifon 
and Pope. Befides, as the Englifh and Norman languages 
were concurrently ufed by our anceftors for feveral centuries 
together, the two idioms have naturally affimilated, and 
mutually borrowed from each other: for which reafon the 
grammatical conftruction of each is fo very much the fame, 
that I apprehend an Englifhman (with a week’s preparation) 
would underftand the laws of Normandy, colle¢ted in their 
grand couftumier, as well if not better than a Frenchman bred 
within the walls of Paris. 


THE Latin, which fucceeded the French for the entry 
and enrollment of pleas, and which continued in ufe for four 
centuries, an{wers fo nearly to the Englifh (oftentimes word 
for word) that it is not at all furprizing it fhould generally 
be imagined to be totally fabricated at home, with little more 
art or trouble than by adding Roman terminations to Englifh 
words, Whereas in reality it is a very univerfal dialect, 
fpread throughout all Europe at the irruption of the northern 
nations, and particularly accommodated and moulded to 
anfwer all the punpofes of the lawyers with a peculiar exact- 
nefs and precifion. This is principally owing to the fimpli- 


° city, or (if the reader pleafes) the poverty and baldnefs of 


it’s texture, calculated to exprefs the ideas of mankind juft 
as they arife in the human mind, without any rhetorical 
flourifhes, or perplexed ornaments of ftyle: for it may be 
obferved, that thofe laws and ordinances, of public as well 
as private communities, are generally the moft eafily under- 
ftood, where firength and perfpicuity, not harmony or ele- 
gance of expreffion, have been principally confulted in com- 
piling them. ‘Thefe northern nations, or rather their legif- 
lators, though they refolved to make ufe of the Latin tongue 
in promulging their laws, as being more durable and more 
generally known to their conquered fubjects than their own 
Teutonic diale&ts, yet (either through choice or necefhty) 
have frequently intermixed therein fome words of a Gothic 


original; which is, more or lefs, the cafe in every country 
c of 
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of Europe, and therefore not to be imputed as any peculiar 
blemifh in our Englifh legal latinity™. The truth is; what 
is generally denominated law-latin is in reality a mere tech- 
nical language, calculated for eternal duration, and eafysto 
be apprehended both in prefent and future times ; and-on 
thofe accounts beft fuited to preferve thofe hie which 
are intended for perpetual rules of action. The rude pyra- 
mids of Egypt have endured from the earlieft ages, while the 
more modern and more elegant ftructures of Attica, Rome, 
and Palmyra have funk beneath the ftroke of time, 

As to the objection of locking up the law in a ftrange and 
unknown tongue, this is of little weight with regard to re- 
cords, which few have occafion to read but fuch as do, or 
ought to, underftand the rudiments of Latin. And befides 
it may be obferved of the law-latin, as the very ingenious fir 
John Davis” obferves of the law-french, ¢¢ that it is fo very 
«c eafy to be learned, that the meaneft wit that ever came to 
c the ftudy of the law doth come to underftand it almoft 
cc perfectly in ten days without a reader.” 


Ir is true indeed that the many terms of art, with which 
the law abounds, are fuficiently harfh when latinized (yet 
not more fo than thofe of other fciences) and may, as Mr. 
Selden obferves °, give offence ** to fome grammarians of 
<c fqueamifh ftomachs, who would rather chufe to live in 
€ ignorance of things the moft ufeful and important, than to 
< have their delicate ears wounded by the ufe of a word, 
« unknown to Cicero, Salluft, or the other writers of the 
«c Aucuftan age.” Yet this is no more than muft unavoidably 
happen when things of modern ufe, of which the Ro- 
mans had no idea, and confequently no phrafes to exprefs 


m The following fentente, “ff guis flamp, in the laws of the Burgundians 
c ad battalia curte Jua exierit, if any one on the continent, before the end of the 
“© goes ovt of his own court to fight,’ fifth century. (Add. 1. €, 5. §.2.) 
&e. may raife a {mile in the ftudent as n Pref, Rep. 
a flaming modern anglicifm: but he may © Pref. ad Eadmer, 
meet.with it, among others of the fame 


them, ` 
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them, come to be delivered in the Latin tongue. It would 
puzzle the moft claffical fcholar to find an appellation, in his 
pure latinity, for a conftable, a record, or a deed of feoff- 
ment: it is therefore to be imputed as much to necefliy, as 
ignorance, that they were ftiled in our forenfic dialect confla- 
bularius, recordum, and feoffamentum. ‘Thus again, another 
uncouth word of our antient laws (for I defend not the ridi- 
culous barbarifms fometimes introduced -by the ignorance of ` 
modern practifers) the fubftantive murdrum, or the verb 
murdrare, however harfh and unclaffical it may feem, was 
neceflarily framed to exprefs a particular offence ; fince no 
other word in being, occidere, interficere, necare, or the like, 
was fufficient to exprefs the intention of the criminal, or quo 
animo the act was perpetrated ; and therefore by no means 
came up to the notion of murder at prefent entertained by 
our law; viz. a killing with malice aforethought. 


A SIMILAR neceffity to this produced a fimilar effect at 
Byzantium, when the Roman laws were turned into Greek. 
for the ufe of the oriental empire: for, without any regard 
to Attic elegance, the lawyers of the imperial: courts made 
no fcruple to tranflate fidez-commiffarios, ceil | sssP3 CU= 
biculum, xsesnruer ; filium-familias, waiox-pupirres*; repu- 
dium, jirsdiov? ; compromi fum, nopemeopesosoy * 5 reverentia et ob- 
fequium, pevectyrene xa oorezgio * ; 5 and the like. ‘They ftudied 
more the exaét and precife import of the words, than the 
neatnefs and delicacy of their cadence. And my academical 
readers will excufe me for fuggefting, that the terms of the 
law are not more numerous, more uncouth, or more dificult 
to be explained by a teacher, than thofe of logic, phyfics, 
and the whole circle of Ariftotle’s philofophy, nay even of 
the politer arts of architecture and it’s kindred ftudies, or the 
fcience of rhetoric itfelf. Sir Thomas More’s famous legal 
queftion * contains in it nothing more difficult, than the de- 
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finition which in his time the philofophers currently gave ôf 
their materia prima, the groundwork of all natutal kriow- 
lege ; that it is ‘* negue quid, neque quantunt, neque quale, ne 
“© gue aliquid eorum quibus ens determinatur ;” or its fabfe 
quent explanation by Adrian Heereboord, who affures us™ 
that “< materia prima non eft corpus, neque per formam corporei- 
<“ tatis, neque per fimplicem effentiam: eff tamen ens, et quidem 
«c fubjtantia, licet incompleta ; habetque actum ex fe entitatioum, 
«c et fimul eft potentia fubjectiva.” ‘The law therefore, with 
regard to it’s technical phrafes, ftands upon the fame foot- 
ing with other ftudies, and requefts only the fame iñ- 
dulgence. 


Tars technical Latin continued in ufe from the time of 
it’s firk introduCtion, till the fubverfion of our antient con- 
ftitution under Cromwell ; when, among many other inno? 
vations in the law, fome for the better and fome for the 
worfe, the language of our records was altered and turned 
into Englifh. But, at the reftoration of king Charles, this 
novelty was no longer countenanced; the practifers finding 
it very difficult to’ exprets theméclvéts fo concifely or fignifi- 
cantly in any other language but the Latin. And thus it 
continued without any fenfible inconvenience till about the 
year 1730, when it was again thought proper that the pro- 
ceedings at law fhould be done into Englifh, and it was ac- 
cordingly fo ordered by ftatute 4 Geo. II. c. 26. This was 
done, in order that the common people might have knows 
ledge and underftanding of what was alleged or done for and 
again{t. them in the procefs and pleadings, the judgment and 
entries in a caufe. Which purpofe I know not how well it 
has anfwered; but am apt to fufpect that the people are now, 
after many years experience, altogether as ignorant in matters 
of law as before. On the other hand, thefe inconveniences 
have already arifen from the alteration; that now many 
clerks and attorneys are hardly able to read, much lefs to un- 
derftand, a record even of fo moderna date as the reign of 
George the firft, And it has much enhanced the expenfe of 


x Philsfoph, natural, c, 1. §. 28, Osi 
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alf légal protéedings: for firicé thé pradtifers aré con ifinéd (f for 
thé fake of the fimp dutiés, which are thereby confiderably” 
iflereiifed) to Write’Giily’ a fated nutdber oF words i in a fheet ; 
atid’ aS the” Enpi language, throught’ the niultitude’ of it’s 
pattitles, is múch miore verbofe’ than the Latin ;* it follows’ 
that’ the nuinber of hélt? muff Be very much augmented’ by 
the change v. THE trahation alfo of technical phrafes,' and’ 
the names i or writs dnd! other procefs, were found to ‘be fo' 
Véty ridicûloüs (a Writ of if prius; quare inpedit, firi faitas 
habeas corpus, and the reft, not being capable of an Englifh® 
drefs with any degree of ferioufhefs) that in two years time a 
Ew’ act was obliged to'be miade, 6 Geo. II. ci 143° which 
dbs dll technical wotds t to continue in the tifual language; 
dad has thereby almot” defeated every beneficial purpofe of 
the fotther ftatute. 


Wuar is faid of the alteration of language by the fta- 
tute 4 Geo. II. c. 26. will hold equally {trong with refpedct 
to the prohibition of ufing the antient immutable court band 
in writing the records or other legal proceedings ; where- 
by the reading of any record that is forty years old is 
now become the object of fcience, and calls for the help 
of an antiquarian. But that branch of it, which forbids 
the ufe of abbreviations, feems to be of more folid advantage, 
“in delivering {uch proceedings from obfcurity : according to 
the precept of Juftinian?; “¢ ne per feripturam aliqua fiat in- 
«c pofterum dubitatio, jubemus non per figlorum captiones et com- 
“© pendiofa enigmata ejufdem codicis textum conferibi, fed per li- 
< terarum confequentiam explanari concedimus”? But, to re- 
` turn to our demurrer. 


WHEN the fubftance of the record is completed, and co- 
pies are delivered to the judges, the matter of law upon which 
the demurrer is grounded, is upon folemn argument deter- 
mined È by the court, and not by any trial by jury; and judg- 


y For inftance, thefe three words, converted into feven, ** according to the 


e Peon formam flatuti,” are now . “ form of the ftatute,” 
Z de concept, digef. §. 15. 
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ment is thereupon accordingly given. As, in an ation of 
trefpafs, if the defendant in his plea confefles the fact, but 
juftifies it caufa venationis, for that he was hunting; and to 
this the plaintiff demurs, that is, he admits of the truth of 
the plea, but denies the juftification to be legal: now, on ar- 
guing this demurrer, if the court be of opinion, that a man 
' may not juftify trefpafs in hunting, they will give judgment 
for the plaintiff; if they think that he may, then judgment 
is given for the defendant. Thus is an iffue in law, or 
demurrer, difpofed of, 


AN iffue of fa& takes up more form and preparation to 
fettle it; for here the truth of the matters alleged muft be 
a examined in the channel prefcribed by law. To 
which examination, of facts, the name of trial is ufually 
confined, which will be treated of at large in the two fuc- 
ceeding chapters. 
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CHAPTER THE TWENTY SECOND, 


a 


Or THE SEVERAL SPECIES or 
TRIAL. 


e 


te) 


nerally adopted, and has fo long been the ftanding 
theme of wit and good humour, that he who fhould attempt 
to refute it would be looked upon as a man, who was either 
incapable of difcernment himfelf, or elfe meant to impofe 
upon others. Yet it may not be amifs, before we enter 
upon the feveral modes whereby certainty is meant to be ob- 
tained in our courts of juftice, to inquire a little wherein this 
uncertainty, fo frequently complained of, confifts; and to 
what caufes it owes it’s original. } 


r Ree uncertainty of legal proceedings is a notion fo ge- 


Ir hath fometimes been faid to owe it’s original to the 
number of our municipal conftitutions, and the multitude of 
our judicial decifions* ; which occafion, it is alleged, abun- 
dance of rules that militate and thwart with each other, as the 
fentiments or caprice of fucceffive legiflatures and judges have 
happened to vary. The fact, of multiplicity, is allowed; and 
that thereby the refearches of the ftudent are rendered more 
difficult and laborious: but that, with proper induftry, the: 
refult of thofe inquiries, will be doubt and indecifion, is a 
confequence that cannot be admitted. People are apt to be 
angry at the want of fimplicity in our laws: they miftake va- 
riety for confufion, and complicated cafes for contradiCtory. 


2 See the preface to fir John Davies’s reports: wherein many of the following 
sonics are difeufled more at lage. 


W 3 ‘They 
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They bring us the examples of arbitrary governments, of 
‘Denmark, Mufcovy, and Pruffia; of wild and uncultivated 
nations, the favages of Africa and America ; or of marrow 
domeftic republics, in antient Greece and modern Switzer- 
Jand; and unreafonably require the fame paucity of laws, the 
fame concifenefs of practice, in a nation of freemen, a polite 
and commercial people, and a populous extent of territory. 


In an arbitrary, defpotic, government, where the lands are 
at the difpofal of the prince, ` the rules of fucceffion, or the 
mode of enjoyment, muĉ depend upon his will and pleafure. 
Hence there can be but few legal determinations relating to the 
property, the defcent, or “ty conveyance of real eftates; and 
the fame holds in a ftronger degree with regard to goods and 
chattels, and the contracts relating thereto, Under a tyran- 
nical (way i trade muft be continually in jeopardy, and of cop- 
fequence can never be extenfive : this therefore puts an end 
to the neceflity of an infinite number of rules, which the 
Englith merchant daily 1 recurs to for adjufting commercial dif- 
ferences. Marriages are there ufually contracted with flaves; 
or at leaft women are treated as fuch: no laws can be there- 
fore expected t to regulate the rights of dower, jointures, and 
marriage fettlements. Few alfo are the perfons who can 
claim the privileges of any laws; the bulk of thofe nations, 
viz. the commonalty, boors, ¢ or peafants, being merely vil- 
leins and bondmen. ‘Thofe a are therefore left to the private 
coercion of their lords, are efteemed (int the contemplation of 
thefe boafted legiflators ) incapable of either right ¢ or injury, 
and of confequence are entitled to no redrefs. We may fee, 
in thefe arbitrary {tates, how large a feldo of legal contefts i is 
already rooted up and deftroyed. 


AGAIN; were we a poor and naked people, as the favages of 
America are, ftrangers to fcience, to commerce, and the arts 
as well of convenience as of luxury, we might perhaps be 
content, as fome of them are faid to be, to refer all difputes 
to the next man we meet upon the road, and fo put a fhort end 

to 


Ch. 22. WRONGS. 327 


to every controverfy. For in a ftate of nature there is no 
room for municipal laws; and the nearer any nation ap- 
proaches to that ftate, the fewer they will have occafion for. 
When the people of Rome were little better’ than fturdy 
fhepherds or herdfmen, all their laws were contained in ten 
or twelve tables: but as luxury, politenefs, and dominion 
increafed, the civil law increafed in the fame proportion, 
and fwelled to that amazing bulk which it now occupies, 
though fucceflively pruned and remenahed by the emperors 
aia and juftinian. 

' -In like manner we may laftly obferve, that, in petty ftates 
and narrow territories, much fewer laws will fuffice than in 
large ones, becaufe there are fewer objects upon which the 
Jaws can operate. The regulations of a private family are 
fhort and well-known; thofe of a prince’s houfhold are 
neceflarily more various and diffufe. 


Tue caufes therefore of the multiplicity of the Englifh 
Jaws are, the extent of the country which they govern; the 
commerce and refinement of it’s inhabitants; but, above all, 
the liberty and property of the fubjeét. Thefe will naturally 
produce an infinite fund:of difputes, which muft be termi- 
nated in a judicial way : and it is effential to a‘free people, 
that thefe determinations be publifhed and adhered to; that 
their property may be as certain and fixed as the very confti- 
tution of their ftate. For though in many other countries 
every thing is left in the breaft of the judge to determine, yet 
with us he is only to declare and pronounce, not to make or 
new-model, thelaw. Hence a multitude of decifions, or cafes 
ajudged, will arife ; for feldom will it happen that any one“ 
rule will exactly fuit with many cafes. And in proportion 
as the decifions of courts of judicature are multiplied, the law 
will be loaded with decrees, that may fometimes (though 
rarely) interfere with each other: either becaufe fucceeding 
‘judges may not be apprized of the prior adjudication ; or be- 
caufe they may think differently from their predeceftors; or 

becawfe the fame arguments did not occur formerly as at pre- 
W 4 fent; 
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fent ; or, in fine, becaufe of the natural imbecillity and im- 
perfection that attends all human proceedings. But wher- 
ever this happens to be the cafe in any material point, thele- 
giflature is ready, and from time to time both may, and fre- 
quently does, intervene to remove the doubt ; and, upon due 


deliberation had, determines by a declaratory ftatute how the 
law {hall be held for the future. 


WHATEVER inftances therefore of contradiction or un- 
certainty may have been gleaned from our records, or reports, 
muft be imputed to the defects of human Jaws in general, 
and are not owing to any particular ill -conftruction of the 
Englith fyftem. Indeed the reverfe.is moft ftriétly true. “The 
Englifh law is lefs embarraffed.with inconfiftent refolutions 
and doubtful queftions, than any other known fyftem of the 
fame extent and the fame duration. I may inftance in the 
civil law: the text whereof, as collected by Juftinian and his 
agents, is extremely voluminous and diffufe; but the idle 
comments, obfcure glofles, and jarring interpretations graft- 
ed thereupon by the learned jurifts, are literally without num- 
ber. And thefe glofles, which are mere private opinions of 
{cholaftic doctors (and not like our books of reports, judicial 
determinations of the court) are all of authority fufficient to 
be vouched and relied on; which muft needs breed great dif- 
traction and confufion in their tribunals. The fame may be 
faid of the canon law; though the text thereof is not of half 
the antiquity with the common law of England; and though 
the more antient any fyftem of laws is, the more it is liable 
to be perplexed with the multitude of judicial decrees. When 
therefore a body of laws, of fo high antiquity as the Englifh, 
is in general fo clear and perfpicuous, it argues deep wif- 
dom and forefight in fuch as laid the foundations, and 


great care and circumfpection, in fuch as have built, the 
fuperftructure. 


Bur is not (it will be afked) the multitude of Jawfuits, 
which we daily fee and experience, an argument againft the 
clearnefs and certainty of the Jaw itfelf? By no means: for 

among 
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among the various difputes and controverfies which are daily 
to be met with in the courfe of legal proceedings, it-is ob- 
vious to obferve how very few arife from obfcurity in the 
rules or maxims of law. An action fhall feldom be heard of, 
to determine a queftion of inheritance, unlefs the fact of the 
defcent be controverted. But the dubious points, which are 
ufually agitated in our courts, arife chiefly from the difficulty 
there is of afcertaining the intentions of individuals, in their 
folemn difpofitions of property ; ‘in their contracts, convey- 
ances, and teftaments. It is an object indeed of the utmoft 
importance in this free and commercial country, to lay as few 
reftraints as poffible upon the transfer of poffleffions from‘hand 
to hand, or their various defignations marked out by the pru- 
dence, convenience, or neceffities, or even by the caprice, of 
their owners : yet to inveftigate the intention of the owner is 
frequently matter of difficulty, among heaps of entangled 
conveyances or wills of a various obfeurity. The law rarely 
hefitates in declaring it’s own meaning; but the judges are 
frequently puzzled to find out the meaning of others. Thus 
the powers, the intereft, ‘the privileges, and properties of 
a tenant for life, and a tenant in tail, are clearly diftinguith- 
ed and precifely fettled by law: Bit, what words in a will . 
fhall conftitute this or that eftate, has occafionally been dif- 
puted for more than two centuries paft; and will continue 
to be difputed as long as the careleffnefs, the ignorance, or 
fingularity of teftators fhall continue to cloath their inten- 
tions in dark or st expreflions. 


Bore, FONE dng fo vaft an acceffion of legal contro- 
verfies, arifing from fo fertile a fund as the ignorance and 
wilfulnefs of individuals, thefe will bear no comparifon in 
-point of number to thofe which are founded upon the difho- 
nefty, and difingenuity of the parties: by either their fuggeft- 
ing xdlaines that are falfe in fact, and thereupon bringing 
groundlefs actions; or by their beneing fuch faéts as are true, 
in fetting up airar an defences. Ex facto oritur jus: if 
therefore the fact be perverted or mif-reprefented, the law 
which arifes from thence will unavoidably be unjuft or partial. 

And, 


P 
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And, in order to prevent this, it is neceflary to fet right the 
faa, and eftablith the truth contended for, by appealing to 
fome mode of probatien or trial, which the lay of the coun- 
sry has ordained for a criterion of truth and falfhood. 


THESE modes of probation or trial form in ¢yery civilized 
country the great object of judicial decifions. And experi- 
ence will abundantly fhew, that above a hundred of our law- 
fuits arife from difputed facts, for one where the law is 
doubted of. About twenty days in the year are fufficient, 
in W eftminfter- hall, to fettle (upon folemn argument) every 
demurrer or other fpecial point of law that arifes throughout 
the nation : but two months are annually fpent in deciding 
the truth of fats, before fix diftin& tribunals, in the feveral 
circuits of England; exclufive of Middlefex and London, 
which afford a fupply of caufes much more than equivalent 
to any two of the largeft circuits. 


Tria then is the examination of the matter of fact in 
iffue ; of which there are many different fpecies, according 
to the difference of the fubject, or thing to be tried: of all 
which we will take a curfory view in this and the fubfequent 
chapter. Fo or the law of England fo induftrioufly endea- 
yours to inveltigate truth at any rate, that it will not confine 
itfelf to one, or to a few, manners of-trial ; but varies it’s 
examination of facts according to the nature of the facts 
themfelves : this being the one invariable principle purfued, 
that as well the beft method of trial, as the beft evidence upon 
that trial, which the nature of the cafe affords, and no other, 
fall be admitted i in the Englith courts of juftice. 


ae fpecies of trials in civil cafes are feven. By record; 
by infpeciion, or examination; by certificate ; by witnefes ; ; by 
wager of battel; by wag of law; and by jury. 


I. First then of the trial by record. This is only ufed in 
sone particular inftance: and that is where a matter of record 
is 
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is pleaded in any agtion, a as a fine, a judgment, or the like; ; 
and | the. oppolite party pleads, “ zul tiel record,” that there j is 
no fi uch b matter , of zecord exitting : upon this, Us} is tender- 
g and; joined i in the following. form, 6 and this he prays may 

S¢ be HA ~g of by-t the record, and the other doth the like ; r 
and. hereupon | the party pleading t the record has a day giyen 
him to-bring it in, and proclamation i is made in court for him 
to “< bring forth the record by him in pleading alleged, | or 
‘< elfe he fhall be condemned ;’ ” and, op his failure, his an- 
tagonift fhall have judgment t to recover. The trial therefore 
of this iffue is merely by the record; for, 2 as fir Edward Coke? 
obferves, a record or enrollment i isa monument of fo high a 
nature, and importeth i in itfelf fuch abfolute verity, that T it 
be pleaded | that there is nofuch record, it fhall not receive any 
trial by witnefs, i jury, or otherwife, but only by itfelf. Thus 
titles of nobility, as whether earl or no earl, baron or no ba- 
ron, fhall be tried by the king’s writ or patent only, which is 
matter of record’. Alfo in cafe of an alien, whether alien 
friend or enemy, fhall be tried by the league or treaty be- 
tween his fovereign and ours; .fọr every league or treaty is of 
record}. And alfo, whether a manor be held in antient de- 
meine or not, {hall be tried aby the record of domefday i in the 
-king’s exchequer. 


Il. TRIAL by jnpection, or examination, is when for the 
greater expedition of a caufe, in fome point or iffue being 
either the principal queftion, or arifing collaterally out of it, 
| but being evidently the object of fenfe, the judges of the court, 
upon the teftimony, of their own fenfes, fhall decide the point 
in difpute. For, where the affirmative or negative of a 
queftion is matter of fuch obvious determination, it is not 
thought neceflary $ to fummon a jury to decide it; who are 
properly called in to inform the confcience of the court in 
refpect of dubious facts : and therefore when the fact, from it’s 
Nature, muft ‘be evident to the court either from ocular de- 
monftration or other irrefragable proof, there the law departs 


b 1 Inft. 117, 260. € g Rep, 32. 
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from it’s ufual refort, the verdi@ of twelve men, and relies 
on the judgment of the court alone.’ -As in cafe of a fuit to 
reverfe a fine for non-age of the cognizor, or to fet afide a 
ftatute or recognizance entered into by an infant; here, and 
in other cafes of the like fort, a writ fhall iffue to the fhe- 
riff*; commanding him that he conftrain the faid party to 
appear, that it may be afcertained by the view of his body 
by the king’s juftices, whether he be of full age or not; ‘* ut 
< per afpetum corporis fui conflare poterit jufticiariis noftris, fi 
“< praedictus A fit plenae etatis necne‘.” If however the court 
has, upon infpection, any doubt of the age of the party, 
(as may frequently be the cafe) it may proceed to take proofs 
of the fact; and, particularly, may examine the infant him- 
felf upon an oath of woir dire, veritatem dicere, that is, to 
make true anfwer to fuch queftions as the court fhall demand 
of him: or the court may examine his mother, his god- 
father, or the like £. 


In like manner if a defendant pleads in abatement of the 
fuit that the plaintiff is dead, and one appears and calls him- 
felf the plaintiff, which the defendant denies; in this cafe 
the judges fhall determine by infpection and examination, 
whether he be the plaintiff or not®. Alfo if a man be found 
by a jury an idiot a zativitate, he may come in perfon into 
the chancery before the chancellor, or be brought there by 
his friends, to be infpeéted and examined, whether idiot or 
not: and if, upon fuch view and inquiry, it appears he is 
not fo, the verdict of the jury, and all the proceedings 
thereon, are utterly void and inftantly of no effect}, 

ANOTHER inftance in which the trial by infpection may 
be ufed, is when, upon an appeal of maihem, the iflue joined 
is whether it be maihem or no maihem, this fhall be decided 
by the court upon infpection, for which purpofe they may 


e gRep. 37. though now it is tried by infpection. 


t This gueftion of non-age was fore g 2 Roll. Abr. 573. 
merly, according to Glanvil, (/. 13. c ñ 9 Rep. 30. 


z5.) tried by a jury of eight men; i Ibid, 31. 
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call in the affiftance of furgeonsj., And, by analogy to this, 
in an action of trefpafs for maihem, the court, (upon view 
of fuch maihem as the plaintiff has laid in his declaration, or 
which is certified by the judges who tried the caufe to be the 
fame as was given in evidence to the jury) may increafe the 
damages at their own difcretion*; as may alfo be the cafe 
upon view of an atrocious battery’, But then the battery 
muft likewife be alleged fo certainly in the declaration, that 
it may appear to be the fame with the battery infpected. 


A1so, to afcertain any circumftances relative to a particu- 
lar day paft, it hath been tried by an infpection of the alma- 
nac by the court.. Thus, upon a writ of error from an in- 
ferior court, that of Lynn, the error affizned was that the 
judgment was given on a funday, it appearing to be on 
26 February, 26 Eliz. and upon infpection of the almanacs 
of that year it was found that the 26th of February in that 
year actually fell upon a funday : this was held to be a fuffi- 
cient trial, and that a trial by a jury was not neceflary, al- 
though it was an error in fact; and fo the judgment was re- 
verfed™. But, in all thefe cafes, the judges, if they conceive 
a doubt, may order it to be tried by jury. 


_ HI. Tue trial by certificate is allowed in fuch cafes, where 
the evidence of the perfon certifying is the only proper crite- 
rion of the point in difpute. For, when the fact in queftion 
lies out of the cognizance of the court, the judges muft rely 
on the folemn averment or information of perfons in fuch a 
ftation, as affords them the moft clear and competent know- 
lege of the truth. As therefore fuch evidence, (if given toa 
jury) muft have been conclufive, the law, to fave trouble 
and circuity, permits the fact to be determined upon fuch 
certificate merely. .Thus, 1. If the ifue be whether A was 
abfent with the king in his army out of the realm in time of 
war, this fhall be tried ® by the certificate of the marefchall of 


j 2 Roll, Abr, 578, m Cro, Eliz, 227. 
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the king’ s hoft in writing > nit his taf which fhall bë fent 
to thé juftices.’ 2. If, in‘ order to avoid an outlawry, or thé 
like, it was alleged that the’ déféndane was in prifon, ultra’ 
mate, at eke aay, ór in the fervice of thé mayd? of Bour- 
déatix, this fhotild have been’ tried by thë certificate’ óf the 
niäýór ; and thé liké of the captain of Calais e Burs WHen 
this was law ?, thofe’ towns weré under the’ dominion of Ke 
crown of England. And therefore, by a parity of réafon, it 
fhould' now hold that in fimilar éafes, ‘drifing at Jamaica or Mi- 
norca, the trial fhould be by certificate from the governor of 
thofe iflands. We dfo find < that the certificate of the queen’s 
meéffenger,’ fent to fummon homé a’ ' pëerefs of the realmi, was 
formerly held a fufficierit trial of the contempt in refufing to 
obey fuch fammons. 3. For matters within the realm; the 
ciiftoms óf thé city of London fhall be tried by the cértificaté 
of the mayor and aldermen,’ certified by the mouth of their’ 
récordér" ;' upon a furmiife from the party alleging it, that the 
cuftom’ ought to be thus tried: elfe it muft be tried by the’ 
country*. As, the cuftom of diftributing the effects of free 
mien deceafed’; of enrolling apprentices ; or that he who is 
free of one ‘trade may ufe dnother; if any of thefe, or other 
fimilar points come in iffue. But this rule admits of dn ex- 
ception, where the corporation of London is party, or inte- 
refted, in the fuit; as in an ation brought for a pénalty in- 
fliéted by the cuROnt; for there the reafon of the law willnot 
endure fo partial a trial ; but this cuftom fhall be determined 
by a jury, and not by the mayor and aldermen, certifying by 
the mouth of their recorder'. 4. In fome cafes, the fheriff 
of London’s certificate fhall be the final trial : as-if the ifue 
be, whether the defendant be a citizen of London or a fo- 
reigner ’,- in cafe of privilege pleaded to'be fued only in’ the’ 
city courts. Of a nature fomewhat fimilar to which is the 
trial of the privilege of the univerfity, when the chancellor 
claims cognizance of the caufe, becaufe one of the partiesis a 


© o Rep. 31. 3 Bro, Abr. t. trial, pl. 96. 
P 2 Roll. Abr, 533. t Hob. 85. 
q Dyer. 176, 177. Y Co, Litt. 74. 
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privileged perfon. In this’ cafe, thè charters, Confirmed by 
act of parliament, dite& the trial of the quéftion; whether 24 
privileged peérfon of no, to be determined by the certificate 
arid notification of the chancellor undér feil; to whieh it 
hath alfo béen ufual to-add an affidavit of the fuel but if the 
parties be at iffue bétween themfelves, whether Ái isa méinber 
of the univerfity or no; on a plea of privilege, the’ trial fhalt 
be then by jury, and not by the charicellot’s certificate” : be- 

caufe the charters direct only that the’ privilege be allowed on. 
thé chancellor’s cértificite, when thé claim’ oF ¢ cognizance is 
made by him, dnd not where the defendant himfelf pleads his 
privilege : fo that this muft bé left to the ordinary courfe of 
déterthination. g. In matters of ecclefiaftical jurifdiction, as 
marriage, and of courfe general baftardy, and alfo excommuni- 
cation, and orders, thefe, and other like matters, fhall be tried 
by the bifhop’s certificate. Asif it be pleadéd in abate- 
mënt, that the plaintiff is excommunicated, dnd iffue is join- 
éd theréon'; or if a man claims an eftate by défcerit, arid the 
tenant alleges the demandant to be a baftard’; or if dri a’ writ 
of dower the heir pleads no miarriagé ; or if thé iffue in a 
quare impedit be; whether or no'the church be full by infti- 
tition ; all thefe being matters of mere ecclefiaftical cogni- 
zancė, fhall be tried by certificate from the ordinary. ` But 
in ali attion on’ the café for calling 4 man baftard, the de- 
fendant having pleaded in juftification that the plaintiff was 
really fo, this was directed-to be tried by a jury*: becaufe, 
whether the plaintiff be found either a getitral or fhedial baf- 

tard, the juftification’ will be good ; arid no queftion of: fpe- 
cial Batard} {hall be tried by the bifhop’s certificate, but by 
ajitry r. For a fpecial’ baftard is onë born before marriage, of 
parents who afterwards intermarry: which-is baftardy by our 
law, though not by the écclefiäftical. It would therefore be 
improper to refer the trial of that queftion to the bifhop; who, 
whether the child be born before or after marriage, will be 
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fure to return or certify him legitimate *. Ability of a clerk 
prefented *, admiffion, inftitution, and deprivation of a clerk, 
fhall alfo be tried by certificate from the ordinary or metropo- 
litan, becaufe of thefe he is the moft competent judge: but 
induéion thall be tried by a jury, becaufe it is a matter of 
public notoriety‘, and is likewife the corporal inveftiture of 
the temporal profits. Refignation of a benefice may be tried 
in either way*; but it feems moft properly to fall within the 
bifhop’s cognizance. 6. The trial of all cuftoms and prac- 
tice of the courts fhall be by certificate from the proper offi- 
cers of thofe courts refpectively; and, what return was made 
on a writ by the fheriff or under-fheriff, fhal! be only tried by 
his own certificate*, And thus much for thofe feveral iffues, 
or matters of fact, which are proper to be tried by certificate. 


IV. A FOURTH fpecies of trial is that by wetneffes, per 
teftes, without the intervention of a jury. This is the only 
method of trial known to the civil law; in which the judge 
is left to form in his own breaft his fentence upon the credit 
of the witnefles examined : but it is very rarely ufed in our 
law, which prefers the trial by jury before it in almoft every 
inftance. Save only, that when a widow brings a writ of 
dower, and the tenant pleads that the hufband is not dead; 
this, being looked upon as a dilatory plea, is in favour of the 
widow and for greater expedition, allowed to be tried by wit- 
neffes examined before the judges: and fo, faith Finch‘, fhall 
no other cafe in our law. But fir Edward Coke ® mentions 
fome others: as to try whether the tenant in a real action 
was duly fummoned, or the validity of a challenge to a juror : 
fo that Finch’s obfervation muft be confined to the trial of 
direct and not collateral iffues. And in every cafe fir Edward 
Coke lays it down, that the affirmative muft be proved by 
two witnefles at the leatft. 


Z See introd. to the great charter, d 2 Roll, Abr. 583. 
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V. THE next fpecies of trial is of great antiquity, but 
much difufed; though ftill in force if the parties chufe to 
abide by it; I mean the trial by wager of battel. This feems 
to have owed it’s original tothe military {pirit of our an- 
ceftors, joined to a fuperftitious frame of mind; it being in 
the nature of an appeal to providence, under an apprehenfion 
and hope (however prefumptuous and unwarrantable) that 
heaven would give the victory to him who had the right. 
The decifion of fuits, by this appeal to the God of battels, is 
by fome faid to have been invented by the Burgundi, one of 
the northern or German clans that planted themfelves in 
Gaul. And it is true, that the firft written injun@ion of 
judiciary combats that we meet with, is in the laws of Gun- 
debald, 4. D. sor, which are preferved in the Burgundian 
code. Yet it does not feem to have been merely a local cuf- 
tom of this-or that -particular tribe, but to have been the 
common ufage of all thofe warlike people from the earlieft 
times®. And it may alfo feem from a paflage in Velleius 
Paterculusj, that the Germans, when firft they became known 
to the Romans, were wont to decide all contefts of right by 
the fword: for when Quintilius Varus endeavoured to intro- 
duce among them the Roman laws and method of trial, it 
was looked upon (fays the hiftorian) as a ‘* novitas incogni- 
“ tae difciplinae, ut folita armis decerni jure terminarentur.” 
And among the antient Goths in Sweden we find the prac- 
tice of judiciary duels eftablifhed upon much the fame foot- 
ing as they formerly were in our own country !. 


Tuis trial was introduced in England among other Nor- 
man cuftoms by William the conqueror ; but was only ufed 
in three cafes, one military,*one criminal, and the third civil. 
The firft in the court-martial, or court of chivalry and ho- 
nour *: the fecond in appeals of felony', of which we fhall 
fpeak in the next book: and the third upon iffue joined in a 
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writ of right, the laft and moft folemn decifion of real pro- 
perty. For in writs of right the jus proprietatis, which is 
frequently a matter of difficulty, is in queftion ; but other 
real actions being merely queftions of the jus poffe/fionis, which 
are ufually more plain and obvious, our anceftors did not in 
them appeal to the decifion of providence. Another pretext 
for allowing it, upon thefe final writs of right, was alfo for 
the fake of fuch claimants as might have the true right, but 
yet by the death of witneffes, or other defect of evidence be 
unable to prove it to a jury. But the moft curious reafon of 
all is given in the mirror™, that it is allowable upon warrant 
of the combat between David for the people of Ifrael of the 
one party, and Goliah for the Philiftines of the other party : 
a reafon, which pope Nicholas I very ferioufly decides to be 
inconclufive®. Of battel therefore on a writ of right ° we 
are now to fpeak ; and although the writ of right itfelf, and 
of courfe this trial thereof, be at prefent difufed; yet, as it is 
law at this day, it may be matter of curiofity, at leaft, to 
inquire into the forms of this: proceeding, as we may gather 
them from antient authors ?. 


THE laft trial by battel that was waged in the court of 
common pleas at Weftminfter (though there was afterwards 2 
one in the court of chivalry in 1631; and another in the 
county palatine of Durham" in 1638) was in the thirteenth 
year of queen Elizabeth, 4. D. 1571, as reported by fir James 
Dyer f; 5 and was held in Tothill-fields, Weftminfter, ‘* zon 
«c fine magna juris confultorum perturbatione,” faith fir Henry 
Spelman‘, who was himfelf a witnefs of the ceremony. The 
form, as appears from the authors before cited, is as follows. 


WHEN the tenant in a writ*of right pleads the general 
ulue, vz. that he hath more right to hold, thar the demand- 
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ant hath to recover ; and offers to prove it by the body of his 
champion, which tender is accepted by the demandant; the 
tenant in the firft place muft produce his champion, who, by 
throwing down his glove as a gage or pledge, thus wages or 
Rtipulates battel with the champion of the demandant; who, 
by taking up the gage or glove, {tipulates on his part to ac- 
cept the challenge. The reafon why it is waged by cham- 
pions, and not by the parties themfelves, in civil ations, is 
becaufe, if any party to the fuit dies, the fuit muft abate and 
beat an end for the prefent ; and therefore no judgment could 
be given for the lands in queftion, if either of the parties were 
flain in.battelt: and alfo that no perfon might claim an ex- ~ 
emption from this trial, as was allowed in criminal cafes, 
where the battel was waged in perfon. 


A PIECE of ground is then in due time fet out, of fixty 
feet fquare, enclofed with lifts, and on one fide a court ere€t- 
ed for the judges of the court of common pieas, who attend 
there in their fcarlet robes ; and alfo a bar is prepared for the 
Jearned ferjeants at law. When the court fits, which ought 
_ to be by funrifing, proclamation is made for the parties, and 
their champions ; who are introduced by two knights, and 
are drefled in a coat of armour, with red fandals, barelegged 
from the knee downwards, bareheaded, and with bare arms to 
the elbows. The weapons allowed them are only batons, or 
faves, of an ell long, and a four-cornered leather target; fo 
that death very feldom enfued this civil combat. In the court 
military indeed they fought with fword and lance, according 
to Spelman and Rufhworth; as likewife in France only vil- 
leins fought with the buckler and baton, gentlemen armed at 
all points. And upon this, and other circumftances, the pre- 
fident Montefquieu ® hath with great ingenuity not only de- 
duced the impious cuftom of private duels upon imaginary 
points of honour, but hath alfo traced the heroic madnefs of 
knight errantry, from the fame original of judicial combats. 
But to proceed. 
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WHEN the champions, thus armed with batons, arrive 
within the lifts or place of combat, the champion of the te- 
nant then takes his adverfary by the hand, and makes oath 
that the tenements in difpute are not the right of the de- 
mandant; and the champion of the demandant, then taking 
the other by the hand, fwears in the fame manner that they 
are; fo that each champion 1 is, or ought to be, thoroughly 
perfuaded of the truth of the caufe he fights for. Next an 
‘oath againft forcery and enchantment is to be taken by both 
the champions, in this or a fimilar form; ‘* hear this, ye 
s< juftices, that I have this day neither eat, drank, nor have 
“c upon me, neither bone, ftone, ne grafs ; nor any inchant- 
‘© ment, forcery, or witchcraft, whereby the law of God may 
“© be abafed, or the law of the devil exalted. So help me 
“© God and his faints.” 


THE battel is thus begun, and the combatants are bound 
to fight till the ftars appear in the evening : and, if the cham- 
pion of the tenant can defend himfelf till the ftars appear, the 
tenant fhall prevail in his caufe ; for it is fufficient for him 
to maintain his ground, and make it a drawn battel, he be- 
ing already in pofleffion ; but, if victory declares itfelf for 
either party, for him is judgment finally given. ‘This vice 
tory may arife, from the death of either of the champions: 
which indeed hath rarely happened ; the whole ceremony, to 
fay the truth, bearing a near refemblance to certain rural 
athletic diverfions, which are probably derived from this ori- 
ginal, Or victory is obtained, if either champion proves 
recreant, that is, yields, and pronounces the horrible word of 
craven; a word of difgrace and obloquy, rather than of any 
determinate meaning. But a horrible word it indeed is to 
the vanquifhed champion: fince, as a punifhment to him for 
forfeiting the land of his principal by pronouncing that fhame- 
ful word, he is condemned, as a recreant, amittere liberam 
ligem, that is, to become infamous, and not be accounted 4- 
ber et legalis homo; being fuppofed by the event to be proved 
torfworn, and therefore never to be put upon a jury or ad- 
mitted-as a witnefs in any caufe. 


THIS 
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_Wrones. 
Tuts is the form of a trial by battel ; a trial which the 
tenant, or defendant in a writ of right, has it in his election 
at this day to demand; and which was the only decition of 
fuch writ of right after the conqueft, till Henry the fecond 
by confent of parliament introduced the grand affife”, a pe- 
culiar fpecies of trial by jury, in concurrence therewith ; 
giving the tenant his choice of either the one or the other. 
Which example, of difcountenancing thefe judicial combats, 
was imitated about a century afceriatds in France, by an 
edict of Louis the pious, 4. D. 1260, and foon after by the 
reft of Europe. The eftablifhment of this alternative, Glan- 
vil, chief juftice to Henry the fecond, and probably his ad~- 
vifer herein, confiders as a moft noble improvement, as in 
fact it was, of the law*. s 
VI. A sIxTH fpecies of trial is by wager of law, vadia- 
tio legis, as the foregoing is called wager of battel, vadiatio 
duelli : becaufe, as in the former cafe the defendant gave a 
pledge, gage, or vadium, to try the caufe by battel ; fo here 
he was to put in fureties or vadios, that at fuch a day he will 
make his Jaw, that is, take the benefit which the law has 
allowed him Y, For our anceftors confidered, that there were 
many cafes where an innocent man, of good credit, might ` 
be overborne by a multitude of falfe witneffes ; and therefore 
eftablifhed this fpecies of trial, by the oath of the defendant 
himfelf , for if he will abfolutely {wear himfelf not charge- 
able, ee appears to be a perfon of reputation, he’fhall go 
free and for ever acquitted of the debt, or other caufe of 
action. 


tem perennis infamiae opprobrium illius in- 
Jefi et inverecundi verbi, quod in ore viéti 


w Append, N°, I. §.6. 
X Eft autem magna affifa regale quod- 


dam beneficium, clementia principis, de 
confilio procerum, populis induitum; que 
vitae bominum, et flatus integritati tam 
falubriter confulitur, ut, retincndo quod quis 
polidet in libero tenemento foli, duelli cafum 
declinare poffint bomines ambiguum, Ac per 
boc contingit, infperatae et praemaiurae 
wortis ultimum evadere fupplicium, vel fal- 


X 3 


turpiter fonat, confecutivum. Ex aequi- 
tate item maxima prodita efè legalis ifla in- 
fiitutio, Jus enim, quod pef multas et 
lengas dilationes vix evincitur per duellum, 
per beneficium iflius confiitutionis comniadius 
et acceleratius expeditur. (l. 2.6.7.) 

Y Co, Litt, 295. 
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Tu1s method of trial is not only to be found in the codes 
of almoft all the northern nations, that broke in upon the 
Roman empire, and eftablifhed petty kingdoms upon it’s 
ruins? ; but it’s original may alfo be traced as far back as 
the Mofaical law. << If a man deliver unto his neighbour am 
“¢ afs, or an ox, or a fheep, or any beaft, to keep ; and it die, 
< or be hurt, or driven away, no man feeing it; then fhall 
< an oath of the Lord be between them both, that he hath 
& not put his hand unto his neighbour’s goods; and the 
“<< owner of it fhal] accept thereof, and he fhall not make it 
“© good?.” We fhall likewife be able to difcern a manifeft 
refemblance, between this fpecies of trial, and the canonical 
purgation of the popifh clergy, when accufed of any capitat 
crime. The defendant or perfon accufed was in both cafes 
to make oath of his own innocence, and to produce a certain 
number of compurgators, who {wore they believed his oath. 
Somewhat fimilar alfo to this is the facramentum decifionis, OF 
the voluntary and decifive oath of the civil law®; where one 
of the parties to the fuit, not being able to prove his charge, 
offers to refer the decifion of the caufe to the oath of his ad- 
verfary : which the adverfary was bound to accept, or tender 
the fame propofal back again; otherwife the whole was taken 
as confefled by him. But, though a cuftom fomewhat fimi- 
Jar to this prevailed formerly in the city of London‘, yet in 
general the Englifh law does not thus, like the civil, reduce 
the defendant, in cafe he is in the wrong, to the dilemma of 
cither confeffion or perjury : but is indeed fo tender of per- 
mitting the oath to be taken, even upon the defendant’s own 
requcft, that it allows it only in a very few cafes; and in 
thofe it has alfo devifed other collateral remedies for the party 
injured, in which the defendant is excluded from his wager 
of law. 


Z Sp. L. b. 28. €. 13. Stiernhook de a Exod. xxii, 10. 
jure Sueorum, 1. t. g. Ferd. 1,1. te 4. b Cod. 4. 1. 12. 
Jo. 28. : © Bro. Abr. 1, ley gager, 77, 
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THE manner of waging and making law is this.” He 
that has waged, or given fecurity, to make his law, brings 
with him into court eleven of his neighbours: a cuftom, 
which we find particularly defcribed fo early as in the league 
between Alfred and Guthrun the Dane‘; for by the old 
Saxon conftitution every man’s Credit in courts of law de- 
pended -upon the opinion which his neighbours had of his 
veracity. The defendant then, ftanding at the end of the 
bar, is admonifhed by the judges of the nature and danger of 
a falfe oath*. And if he ftill perfifts, he is to repeat this or 
the like oath: ‘< hear this, ye juftices, that I do not owe 
& unto Richard Jones the fum of ten pounds, nor any penny 
«c thereof, in manner and form as the faid Richard hath de- 
«c clared againft me. So help me God.” And thereupon his 
eleven neighbours or compurgators fhall avow upon their 
oaths, that they believe in their confciences that he faith the 
truth ; fo that himfelf muft be {worn de fidelitate, and the ele- 
ven de credulitate’. It is held indeed by later authorities € 
that fewer than eleven compurgators will do: but fir Edward 
Coke is pofitive that there muft be this number ; and his opi- 
nion not only feems founded upon better authority, but alfo 
upon better reafon: for, as wager of law is equivalent to a 
verdi& in the defendant’s favour, it ought to be eftablifhed 
by the fame orequal teftimony, namely, by the oath of twelve 
men. And fo indeed Glanvil expreffes it”, <“ jurabit duode- 
“© cima manu :? and in g Hen. III.! when a defendant in a 
action of debt waged his law, it was adjudged by the court 
s< quod defendat fe duodecima manu.” ‘Thus too, in an author 
of the age of Edward the firft *, we read, °° adjudicabitur reus 
“< ad legem fuam duodecima manu.” And the antient treatife, 
entitled, dyverfi te des courts, exprefsly confirms fir Bd ward 
Coke’s opinon! 


d cap. 3. Wilk. LL, Angl, Sax, k Hengham magna. ¢. Se 

e Salk. 632. 1 Il eqvient aver’ oue luy xi maynz de 
f Co. Litt. 295. jurer oue luy, fc. que ilz entendre en lour 
£ 2 Ventr. 171, conferens que il difoyt vaier, (fel. 306, 
h J, 1.0.9) edit, 1534.) 
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Tr muft be however obferved, that fo long as the cuftom 
continued of producing the fita, the /uzt, or witnefles to give 
probability to the plaintiff’s demand, (of which we fpoke in 
a former chapter) the defendant was not put to wage his law, 
unlefs the /eéfa was firft produced, and their teftimony was 
found confiftent. ` To this purpofe fpeaks magna carta, e. 28. ~ 
< Nullus ballivus de caetero ponat aliquem ad legem manifeftam,” 
(that is, wager of battel ) ** nec ad Juramentum,” (that is, wager 
of law) ‘* fimplici loquela fua,” (that is, merely by his count 
or declaration) ** fine teflibus fidelibus ad hoc inductis? Which 
Fleta thus explains™: ‘* fi petens feétam produxerit, et concordes 
<< inveniantur tune reus poterit vadiare legem fuam contra peten- 
<c tem et contra feciam fuam prolatam; fed fi fetta variabilis. in- 
<< veniatur, extunc non tenebitur legem vadiare contra feétam il- 
<< lam.” It is true indeed, that Fleta exprefsly limits the 
number of compurgators to be only double to that of the fecta 
produced ; $“ wt fi duos vel tres teffes produxerit ad probandum, 
<c oportet quod defenfio fiat per quatuor vel per fex; ita quod 
<< pro quolibet tefle duos producat juratores, ufque ad duodecim :” 
fo that according to this doctrine the eleven compurgators 
were only to be produced, but not all of them fworn, unlefs 
the /eéfa confifted of fix. - But, though this might poffibly be 
the rule till the production of the /eé?a was generally difufed, 
fince that time the duodecima manus fecms to have been gene- 


rally required”. 


In the old Swedifh or Gothic conftitution, wager of law 
was not only permitted, as it ftill is in criminal cafes, unlefs 
the fact be extremely clear againft the prifoner®°; but was 
alfo abfolutely required, in many civil cafes: which an au- 
thor of their own P very juftly charges as being the fource of 
frequent perjury. This, he tells us, was owing to the popifh 
ecclefiaftics, who introduced this method of purgation from 
their canon law; and, having fown a plentiful crop of oaths 


MY. 2... Ga, © Mod. Un. Hift. xxxiii, 22. 
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in all judicial proceedings, reaped afterwards an ample har- 
veft of perjuries : for perjuries were punifhed in part by pe- 
cuniary fines, payable to the coffers of the church. But 
with us in England wager of law is never required; and is | 
then only admitted, where an action is brought upon fuch 
matters as may be fuppofed to be privately tranfacted between 
the parties, and wherein the defendant may be prefumed to 
have made fatisfaction without being able to prove it. There- 
fore it is only in actions of debt .upon fimple contrad, -or 
for amercement, in actions of detinue, and of account, where 
the debt may have been paid, the goods reftored, or the ac- 
count ballanced, without any evidence of either ; it is only 
in thefe actions, I fay, that the defendant is admitted to wage 
his law: fo that wager of law lieth not, when there is any 
fpecialty, as a bond or deed, to charge the defendant ; for 
that would be cancelled if fatisfied ; but when the debt grow- 
eth by word only. Nor doth it lie in an action of debt, for 
arrears of an account, fettled by auditors in a former action ". 
And by fuch wager of law (when admitted) the plaintiff is 
perpetually barred ; for the law, in the fimplicity of the an- 
tient times, prefumed that no one would forfwear himfelf, 
for any worldl¥ thing*. Wager of law however lieth in a 
real action, where the tenant alleges he was not legally fum- 
moned to appear, as well as in mere perfonal contracts t. 


A MAN outlawed, attainted for falfe verdict, or for con- 
{piracy or perjury, or otherwife become infamous, as by pro- 
nouncing the horrible word in a trial of battel, fhall not be 
permitted to wage his law. Neither fhall an infant under the 
age of twenty one, for he cannot be admitted to his oath ; 
and therefore, on the other hand, the courfe of juftice fhall 
flow equally, and the defendant, where an infant is plaintiff, 
fhall not wage his law. But a feme-covert, when joined with 
her hufband, may be admitted to wage her law: and an alien 
fhall do it in his own'language ". 

q Co, Litt. 295. WERN. 1% 423. 
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Ir is moreover a rule, that where a man is compellable by 
ław to do any thing, whereby he becomes creditor to another, 
the defendant in that cafe fhal] not be admitted to wage his 
Jaw: for then it would be in the power of any bad man to 
run in debt firft, againft the inclinations of his creditors, and 
afterwards to fwear it away. But where the plaintiff hath 
given voluntary credit to the defendant, there he may wage 
his law; for, by giving him fuch credit, the plaintiff has him- 
felf borne teftimony that he is one whofe character may be 
trufted. Upon this principle it is, that in an action of debt 
againft a prifoner by a gaoler for his victuals, the defendant 
fhall not wage his law: for the gaoler cannot refufe the pri- 
foner, and ought not to fuffer him to perifh for want of fufte- 
nance. But otherwife it is'for the board or diet of a man at 
liberty. In an action of debt brought by an attorney for his 
fees, the defendant cannot wage his law, becaufe the plain- 
tiff is compellable to be his attorney. And fo, if a fervant 
be retained according to the ftatute of labourers, 5 Eliz.c. 4. 
which obliges all fingle perfons of a certain age, and not 
having other vifible means of livelyhood, to go out to fervice; 
in an ation of debt for the wages of fuch a fervant, the maf- 
ter fhall not wage his law, becaufe the plaintiff was compel- 
lable to ferve. But it had been otherwife, had the hiring 
been by fpecial contract, and not according to the ftatute ”. 


In no cafe where a contempt, trefpafs, deceit, or any in- 
jury with force is alleged againft the defendant, is he permitt- 
ed to wage his law*: for it is impoffible to prefume he has 
fatisfied the plaintiff his demand in fuch cafes, where damages 
are uncertain and left to be affeffed by a jury. Nor will the 
law truft the defendant with an oath to difcharge himfelf, 
where the private injury is coupled as it were with a pub- 
lic crime, that of force and violence ; which would be equi- 
valent to the purgation oath of the civil law, which ours has 
fo juftly rejected. 


w Go. Litt, 295. x Ibid, Raym, 236: 
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EXECUTORS ind adminiftrators, when: charged for the 
debt of the ‘deceafed, fhall not be admitted to wage their 
law’: for no man can with a fafe confciénce wage law of 
ki man’s contract ; that is, fweàr that he never entered 
into it, or at leaft that he privately difcharged ; it. The king 
alfo has his prerogative ; for,’ as all wager of law imports a 
reflection on the plainitiff for difhonefty, therefore there fhal! 
be no fuch wager on actions brought by him *. - And this 
prerogative extends and is communicated to his debtor and 
accompiant; for, on a writ of guo minus in the exchequer 
for a debt on fimple conttaét, the defendant is not allowed 
to wage his law ^. 


"° Tuus the wager of law was never permitted, but where 
the defendant bore a fair and unreproachable character ; and 
it alfo was confined to fuch cafes where a debt might be fup- 
pofed to bė difcharged, or fatisfaction made in private, with- 
out any witnelfes to atteft it: and many other prudential re- 
ftrictions accompanied this indulgence. But at length it was 
confidered, that (éven under all it’s reftrictions) it threw too 
great a temptation in the way of Indigent or profligate men : 
and therefore by degrees new remedies were devifed, and new 
forms of action were introduced, wherein no defendant is at 
liberty to wage his law. So that now no plaintiff need at all 
apprehend any danger from the hardinefs of his debtor’s con- 
fcience, unlefs he voluntarily chufes to rely on his adverfary’s 
veracity, by bringing an obfolete, inftead of a modern, ac- 
tion. Therefore one fhall hardly hear at prefent of an action 
of debt brought upon a fimple contract: that being fupplied ` 
by an action of trefpafs on the cafe for the breach of a promife 
or affumpfit ; wherein, though the fpecific debt cannot be re- 
covered, yet damages may, equivalent to the fpecific debt. 
And, this being an action of trefpafs, no law can be waged 
therein. So, inftead of an action of detinue to recover the 
very thing detained, an action of trefpafs on the cafe in trover 


Y Finch, L. 424. a Co. Litt, 205. 
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and converfion is ufually brought; wherein, though the horfe 
or other fpecific chattel cannot be had, yet the defendant fhall 
pay damages for the converfion, equal to the value of the 
chattel; and for this trefpafs alfo no wager of law is allowed. 
In the room of actions of account a bill in equity is ufually 
filed.: wherein, though the defendant anfwers upon his oath, 
yet fuch oath is not conclufive to the plaintif; but he may 
prove every article by other evidence, in contradiction to what 
the defendant has fworn. So that wager of law is quite out 
of ufe, being avoided by the mode of bringing the action ; 
but ftill it is not out of force. And therefore, when a new 
ftatute inflits a penalty, and gives an action of debt for re- 
Covering it, itis ufual to add, in which no wager of law fhall 
be allowed : otherwife an hardy delinquent might efcape any 


penalty of the law, by {wearing he had never incurred, or 
elfe had difcharged it. 


- TueEse fix fpecies of trials, that we have confidered in 
the prefent chapter, are only had in certain {pecial and ec- 
centrical cafes ; where the trial by the country, per pais, or 
by jury, would not be fo proper or effectual. In the next 
chapter we fhall confider at large the nature of that principal 
criterion of truth in the law of England. 
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CHAPTER THE TWENTY THIRD. 
t 


Or rue TRIAL -BY JURY. 


pu fibje& of our next inquiries will be the nature 
and method of the trial dy jury; ‘called alfo the trial 
per pais, or by the country. A trial that hath been ufed time 
out of mind in this nation, and feems to have been co-eval 
with the firft civil government thereof. Some authors have 
endeavoured to trace the original of juries up as high as the 
Britons themfelves, the firft inhabitants of our ifland; but 
certain it is, that they were in ufe among the earlieft Saxon 
colonies, their inftitution being afcribed by bifhop Nicolfon ê 
to Woden himfelf, their great legiflator and captain. Hence 
it is, that we may find traces of juries in the laws of all thofe 
nations which adopted the feodal fyftem, as in Germany, 
France, and Italy; who had all of them a tribunal compofed 
of twelve good men and true, °° boni homines,” ufually the 
vafals or tenants of the lord, being the equals or peers of the 
parties litigant : and, as the lord’s vafals judged each other 
- yn the lord’s courts, fo the king’s vafals, or the lords them- 
felves, judged each other in tne king’s court®, In England 
we find actual mention of them fo early as the laws of king 
Ethelred, and that not as a new invention’. Stiernhook?4 
afcribes the invention of the jury, which in the Teutonic 
languages is denominated nembda, to Regner, king of Sweden 
and Denmark, who was co-temporary with our king Egbert. 
Juft as we are apt to impute the invention of this, and fome 


a de jure Saxonum, p. 12. c Wilk, LL, Angl. Sax. 117. 
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other pieces of juridical polity, to the fuperior genius of Al- 
fred the great; to whom, on account of his having done 
much, it is ufual to attribute every thing: and as the tradi- 
tion of antient Greece placed to the account of their one 
Hercules whatever atchievement was performed fuperior to 
the ordinary prowefs of mankind. Whereas the truth feems 
to be, that this tribunal was univerfally eftablifhed among all 
the northern nations, and fo interwoven in their very con- 
ftitution, that the earlieft accounts of the one give us alfo 
fome traces of the other. It’s eftablifhment however and ufe, 
in this ifland, of what date foever it be, though for a time 
greatly impaired and fhaken by the introduction of the Nor- 
man trial by battel, was always fo highly efteemed and valued 
by the people, that no conqueft, no change of government, 
could ever prevail to abolifh it. In magna carta it is more 
than once infifted on as the principal bulwark of our liber- 
ties; but efpecially by chap. 29. that no freeman fhall be 
hurt in either his perfon or property; “< nifi per legale judicium 
<c parium fuorum vel per legem terrae.” A privilege which is 
couched in almoft the fame words with that of the emperor 
Conrad, two hundred years before © : $6 nemo beneficium fuum 
«c perdat, nifi fecundum conjugu dinon antecefforum nofirorum et 
<c per judicium parium fuorum”? And it was ever efteemed, 

in all countries, a privilege of the higheft and moft beneficial 
nature. 


Bur I will not mifpend the reader’s time in fruitlefs en- 
comiums on this method of trial: but fhall proceed to the 
diffe€tion and examination of it in all it’s parts, from-whence 
indeed it’s higheft encomium will arife; fince, the more it is 
fearched into and underftood, the more it is fure to be valued. 
And this is a fpecies of knowlege moft abfolutely neceflary 
for every gentleman in the kingdom: as well becaufe he may 
be frequently called upon to determine in this capacity the ~ 
rights of others, his fellow-fubjects; as becaufe his own 
property, his liberty, and his life, depend upon maintaining, 
in it’s legal force, the conftitutional trial by jury. 
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TRIALS ‘by jury in civil caufes are of two kinds; extra- 
erdinary, and ordinary. ‘The extraordinary I fhall only briefly 
hint at, and confine the main of my i e to that 
which is more ufual and pes 


Tue firft fpecies of WETE TET trial by jury is that of 
the grand affife, which was inftituted by king Henry the fe- 
cond in parliament, as was mentioned in the preceding chap- 
ter, by way of alternative offered to the choice’of the tenaat 
or defendant ina writ of right, inftead of the barbarous and 
unchriftian cuftom of-duelling. For this purpofe a writ 
de magna affifa eligenda is dire&ted to the fherif f, to return 
four knights, who are to elect and chufe twelve others to be 
joined with them, in the manner mentioned by Glanvil £; 
who, having probably advifed the meafure itfelf, is more than 
ufually copious in defcribing it: and thefe, all together, form 
the grand affife, or great jury, which is to try the matter of 
right, and muft now confift of fixteen jurors >, 


ANOTHER fpecies of extraordinary juries, is the jury to 
try an attaint; which is a procefs commenced againft a former 
jury, for bringing in a falfe verdict; of which we fhall fpeak 
more largely in a fubfequent chapter. At prefent I fhall only 
obferve, that this jury is to confift of twenty-four of the beft 
men in the county, who are called the grand jury in the at- 
taint, to diftinguifh them from the firft or petit jury ; and 
thefe are to hear and try the goodnefs of the former verdict. ` 


WITH regard to the ordinary trial by jury in civil cafes, 
I fhall purfue the fame method in confidering it, that I fet 
out with in explaining the nature of profecuting actions in 
general, viz. by following the order and courfe of the pro- 
ceedings themfelves, as the moft clear and perfpicuous way 
of treating it. 


f FN. B. 4. h Finch, L. 412, 1 Leon, 303. 
& 1,2. c. 11—21, , 


W HER 


352 PRIVATE Boox III. 


mae 
é 


WHEN therefore an iffue is joined, by thefe words, °¢ and 
“ this the faid A prays may be inquired of by the country,” 
or, ‘* and of this he puts himfelf upon the country, and the 
“¢ faid B does the like,” the court awards a writ of venire fa- 
cias upon the roll or record, commanding the fheriff $‘ that 
«c he caufe to come ere on fuch a day, twelve free and law- 
<c ful men, /:beros et legales homines, of the body of his coun- 
“< ty, by whom the truth of the matter may be better known, 
“Sand who are neither of kin to the aforefaid A, nor the 
“c aforefaid B, to recognize the truth of the iflue between the 
«c faid parties'.” And fuch writ is accordingly iflued to the 
fheriff. 

Tuus the caufe ftands ready for a trial at the bar of the court 
itfelf: for all trials were there antiently had, in a€tions which 
were there firft commenced; which never happened but in 
matters of weight and confequence, all trifling fuits being 
ended in the court-baron, hundred, or county courts: and 
all caufes of great importance or difficulty are ftill ufually 
retained upon motion, to be tried at the bar in the fuperior 
courts. But when the ufage began, to bring actions of any 
trifling value in the courts of Weftminfter-hall, it was found 
to be an intolerable burthen to compel the parties, witnefles, 
and jurors, to come from Weftmorland perhaps or Cornwall, 
to try an action of affault at Weftminfter. A practice there- 
fore very early obtained, of continuing the caufe from term to 
term, in the court above, provided the juftices in eyre did 
not previoufly come into the county where the caufe of action 
arofe*; and if it happened that they arrived there within 
that interval, then the caufe was removed from the jurifdic- 
tion of the juftices at Weftminiter to that of the juftices in 
eyre. Afterwards, when the juftices in eyre were fuperfeded 
by the modern juftices of affife (who came twice or thrice in 
the year into the feveral counties, ad capiendas affifas, to take 
or try writs of affife, of mort a’ anceftor, novel diffeifin, nufance, 


1 Append. N°. IL § 4. €c jufficiarii itinerantes prius venerint ad 

k Semper dabitur dics partibus a juf- “€ partes illas,’ (Bratt, l. 3. tr. 1. 
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and the like) a power was fuperadded by ftatute Weftm. 2. 
13 Edw. I. c. 30. to thefe juftices of affife to try common 
iffues in trefpafs, and other lefs important fuits,: with direc- 
tions to return them (when tried) into the court above; 
where alone the judgment fhould.be given. And as only 
the trial, and not the determination of the caufe, was now 
intended to be had in the court below, therefore the claufe 
of nifi prius was left out of the conditional continuances be- 
fore-mentioned, and was directed by the ftatute to be inferted 
in the writs of venire facias; that is, ‘* that the fheriff fhould 
“* caufe the jurors to come to Weftminfter (or wherever the 
«c king’s courts fhould be held) on fuch a day in eafter and 
“4 faizliatines terms ; nifi prius, unlefs before that day, the 
<< juftices afligned to take affifes fhall come into his faid 
«& county.” By virtue of which the theriff returned his 
jurors to the court of the juftices of affife, which was fure to 
be held in the vacation before eafter and michaelmas terms ; 
and there the trial was had. 


AN inconvenience attended this provifion: principally be- 
caufe, as the fheriff made no return of the jury to the court 
at Weftminfter, the parties were ignorant who they were till 
they came upon the trial, and therefore were not ready with 
their challenges or exceptions. For this reafon by the ftatute 
42 Edw. III. c. 11. the method of trials by mif prius was 
altered ; and it was enacted that no inquefts (except of affe 
and gaol-delivery) fhould be taken by writ of nifi prius, till 
after the fheriff had returned the names of the jurors to the 
court above. So that now-in almoft every civil caufe the 
claufe of nifi prius is left out of the writ of venire facias, which 
is the fheriff’s warrant to warn the jury; and is inferted in 
another part of the proceedings, as we {hall fee prefently. 


For now the courfe is, to make the fheriff’s venire return- 
able on the laft return of the fame term wherein iffue is joined, 
viz. hilary or trinity terms; which, from the making up of 
the iffues therein, are ufually called zfuable terms. And he: 
returns the names of the jurors in a panel (a little pane, or 
oblong piece of parchment) annexed to the wnt. This) jury 
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is not fummoned, and therefore, not appearing at the day, 
muft unavoidably make default. For which reafon a compul- 
five procefs is now awarded againft the jurors, called in the 
common pleas a writ of habeas corpora juratorum, and in the 
king’s bench a diffringas, commanding the. fheriff to have 
their bodies, or to diftrein them by their lands and goods, that 
they may appear upon the day appointed. The entry therefore 
on the roll-or record is ', ‘* that the jury is refpited, through 
«c defect of the jurors, till the firft day of the next term, then 
“© to appear at Weftminfter ; -unlefs before that time, wz. on 
& wednefday the fourth of March, the juftices of our lord 
ét the king, appointed to take affifes in that county, fhall have 
<< come to Oxford, that is, to the place affigned for holding- 
«c the aflifes. Therefore the theriff is commanded to have their 
“© bodies at Weftminfter on the faid firft day of next. term, 
‘* or before the faid juftices of affife, if before that time they 
“6 come to Oxford; viz. on the fourth of March aforefaid.’* 
And, as the judges are fure to come and. open the circuit com- 
miffions on the day mentioned in the writ, the fheriff returns 
and fummons this jury to appear at the affifes, and there the 
trial is had before the juftices of affife and nifi prius: among 
whom (as hath been faid ™) are ufually two of the judges of 
the courts at Weftminfter, the whole kingdom being divided 
into fix circuits for this purpofe. And thus we may obferve 
that the trial of common iffues, at #ifi prius, was in it’s ori- 
ginal only a collateral incident to the original bufinefs of the 
juftices of afife; though now, by the various revolutions of 
practice, it is become their principal civil employment: hardly 
any thing remaining in ufe of the real a/ffes, but the name. 


. Ir the fheriff be not an indifferent perfon; as if he be a. 
party in the fuit, or be related by either blood or affinity ta 
cither of the parties, he is not then trufted to return the jury; 
but the vezire fhall be direCted to the. coroners, who in this, 
asin many other inftances, are the fubftitutesof the fheriff, 
to execute procefs when he is deemed an improper perfon. If. 
any exception lies to the coroners, the venire {hall be directed 
to two clerks of the court, or two perfons of the county 
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mamed by the court, and fworn". And thefe two, who are 
called edifors, or ele&tors, thall indifferently name the jury, 
and their return is final; no challenge being allowed to their 
array. 


Ler us now paufe awhile, and obferve (with fir Matthew 
Hale?) in thefe firft preparatory ftages of the trial, how admi- 
rably this conftitution is adapted and framed for the invefti- 
gation of truth, beyond any other method of trial in the world. 
For, firft the perfon returning the jurors is a man of fome 
fortune and confequence; that fo he may be not only the lefs 
tempted to commit wilful errors, but likewife be refponfible 
for the faults of either himfelf or his officers : and he is alfa 
bound by the obligation of an oath faithfully to execute his 
duty. Next, as to the time of their return: the panel is re- 
turned to the court upon the original venire, and the jurors 
are to be fummoned and brought in many weeks afterwards 
to the trial, whereby the parties may have notice of the jurors, 
and of their fufficiency or infufficiency, characters, connec= 
tions, and relations, that fo they may be challenged upon juft 
caufe; while at the fame time by means of the compulfory 
procefs (of diffringas or habeas corpora) the caufe is not like 
to be retarded through defect of jurors. -Thirdly, as to the 
place of their appearance: which in caufes of weight and 
confequence is at the bar of the court; but in ordinary cafes 
at the affifes, held in the county where the caufe of action 
arifes, and the witneffes and jurors live: a provifion moft 
excellently calculated for the faving of expen{e to the parties. 
For, though the preparation of the caufes in point of plead- 
ing is tranfacted at Weftminfter, whereby the order and 
Mi ormity of proceeding is preferved throughout the king- 
dom, and multiplicity of forms is prevented ; yet this is no 
great charge or trouble, one attorney being able to tranfact 
the bufinefs of forty clients. But the troublefome and moft 
expenfive attendance is that of jurors and witneffes at the 
trial; which therefore is brought home to them, in th. coun- 
try where moft of them inhabit, Fourthly, the /er/ons before 
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whom they are to appear, and before whom the trial is to 
be held, are the judges of the fuperior court, if it be a trial 
at bar; or the judges of affife, delegated from the courts at 
Weftminfter by the king, if the trial be held in the country: 
perfons, whofe learning and dignity fecure their jurifdiction 
from contempt, and the novelty and very parade of whofe 
appearance have no fmall influence upon the multitude. The 
very point of their being ftrangers in the county is of infinite 
fervice, in preventing thofe factions and parties, which would 
intrude in every caufe of moment, were it tried only before 
perfons refident on the fpot, as juftices of the peace, and the 
like. And, the better to remove all fufpicion of partiality, 
it was wifely provided by the ftatutes 4 Edw. IIT. c. 2. 
8 Ric. II. c. 2. and 33 Hen, VIII. c. 24. that no judge of 
affife fhould hold pleas in any county wherein he was born 
or inhabits. And, as.this conftitution prevents party and 
faction from intermingling in the trial of right, fo it keeps 
both the rule and the adminiftration of the laws uniform. 
Thefe juftices, though thus varied and fhifted at every affifes, 
are all {worn to the fame laws, have had the fame education, 
have purfued the fame ftudies, converfe and confult together, 
, communicate their decifions and refolutions,. and prefide in 
thofe courts which are mutually connected and their judg- 
ments blended together, as they are interchangeably courts 
of appeal or advice to each other. And hence their admini- 
ftration of juftice, and conduct of trials, are confonant and 
uniform; whereby that confufion and contrariety are avoided, 
which would naturally arife from a variety of uncommuni- 
cating judges, or from any provincial cftablifhment. But 
Jet us now return to the affifes. 


Wuen the general day of trials is fixed, the plaintiff or 
his attorney muft bring down the record to the affifes, and 
enter it with the proper officer, in order to it’s being called 
on in courfe. If it be not fo entered, it cannot be tried ; 
therefore it is in the plaintiff’s breaft to delay any trial by not 
earrying down the record : unlefs the defendant, being fear- 
ful of fuch neglect in the plaintiff, and willing to difcharge 


himfelf from the a€tion, will himfelf undertake to bring on 
the 
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the trial, giving proper notice to the plaintiff. “Which pro- 
ceeding is called the trial by provifo; by reafon of the claufe 
then inferted in the fheriff’s venire, viz. “ provifo, provided 
ec that if two writs come to your hands, (that is one from 
“¢ the plaintiff and another from the defendant) you fhall> 
<< execute only one of them.” But this practice begins to 

be difufed, fince the ftatute 14 Geo. II. c. 17. which enacts, 

that if, after iffue joined, the caufe is not carried down to be 

tried according to the courfe of the court, the plaintiff thall 

be efteemed to be nonfuited, and judgment fhall be given for 

the defendant as in cafe of a nonfuit. In cafe the plaintiff 
intends to try the caufe, he is bound to give the defendant 

(if he lives within forty miles of London) eight days notice 

of trial; and, if he lives at a greater diftance, then fourteen 

days notice, in order to, prevent furprize: and if the plaintiff 

then changes his mind, and does not countermand the notice 

fix days before the trial, he fhall be liable to pay cofts to the 

defendant for not proceeding to‘trial, by the fame laft men- 

tioned ftatute. ‘The defendant however, or plaintiff, may, 

upon good caufe fhewn to the court above, as upon abfence 

or ficknefs of a material witnefs, obtain leave upon motion 

to defer the trial of the caufe till the next affifes. 


Bur we will now fuppofe all previous fteps to be regu- 
larly fettled, and the caufe to be called on in court. The 
record is then handed to the judge, to perufe and obferve the 
pleadings, and what iflues the partics are to maintain and 
prove, while the jury is called and fworn. To this end the 
fheriff returns his compulfive procefs, the writ of habeas cor- 
pora, or difiringas, with the panel of jurors annexed, to the 
judge’s officer in court. ‘The jurors contained in the panel 
are either /pecial or common jurors. Special juries were origi- 
` nally introduced in trials at bar, when the caufes were of too 
great nicety for the difcuflion of ordinary freeholders; or ` 
where the fheriff was fufpected of partiality, though not upon 
fuch apparent caufe, as to warrant an exception to him. He 
is in fuch cafes, upon motion in court and a rule granted 
thereupon, to attend the prothonotary or other proper officer 
with his freeholder’s book ; and the officer is to take indiffe- 
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rently forty-eight of the principal freeholders in the prefence 
of the attornies on both fides: who are each of them to ftrike 
off twelve, and the remaining twenty-four are returned upon 
the panel. By the ftatute 3 Geo. II. c. 25. either party is 
entitled upon motion to have a fpecial jury ftruck upon the 
trial of any iffue, as well at the affifes as at bar; he paying 
the extraordinary expenfe, unlefs the judge will certify (in 
purfuance of the ftatute 24 Geo. II. c. 18.) that the caufe 
required fuch fpecial jury. 


A COMMON jury is one returned by the fheriff according 
to the directions of the ftatute 3 Geo. II. c. 25. which ap- 
points, that the fheriff or officer fhall not return a feparate 
panel for every feparate caufe, as formerly ; but one and the 
fame panel!-for every caufe to be tried at the fame affifes, con- 
taining not Jefs than forty-eight, nor more than feventy-two, 
jurors : and that their names, being written on tickets, fhall 
be put into a box or glafs; and when each caufe is called, 
twelve of thefe perfons, whofe names fhall be firft drawn out 
of the box, fhall be fworn upon the jury, unlefs abfent, chal- 
lenged, or excufed; or unlefs a previous view of the mef- 
fuages, lands, or place in-queftion, fhall have been thought 
neceflary by the court? : in which cafe fix or more of the 
jurors returned, to be agreed on by the parties, or named by 
a judge or other proper officer of the court, fhall be appointed 
by fpecial writ of habeas corpora or diftringas, to have the mat- 
ters in queftion fhewn to them by two perfons named in the 
writ; and then fuch of the jury as have had the view, or fo 
many of them as appear, fhall be {worn on the inqueft previous 
to any other jurors. ‘Thefe acts are well calculated to re- 
{train any fufpicion of partiality in the fheriff, or any tam- 
pering with the jurors when returned, 


As the jurors appear, when called, they fhall be fworn, 
unlefs challenged by either party. Challenges are of two forts; 
challenges to the array, and challenges to the polls. 
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CHALLENGES to the array are at once an exception 
to the whole panel, in which the jury are arrayed or fet in 
order by the fheriff in his return; and they may be made 
upon account of partiality or fome default in the fheriff, 
or his under-officer who arrayed the panel. And, generally 
fpeaking, the fame reafons that before the awarding the ve- 
nire were fuffiicient to have directed it to the coroners or 
elifors, will be alfo fufficient to quafh the array, when made 
by a perfon or officer of whofe partiality there is any tolerable 
ground of fufpicion. Alfo, though there be no perfonal ab- 
jection againft the fheriff, yet if he arrays the panel at the 
nomination, or under the direction of either party, this is 
good caufe of challenge to the array. Formerly, if a lord 
of parliament had a caufe to be tried, and no knight was 
returned upon the jury, it was a caufe of challenge to 
the array: but an unexpected ufe having been made of this 
dormant privilege by a fpiritual lord", it was abolifhed vy 
ftatute 24 Geo. II. c. 18. But ftill, in an attaint, a knight 
muft be returned on the jury’, Alfo, by the policy of the 
antient law, the jury was to come de vicineto, from the neigh- 
bourhood of the vill or place where the caufe of action was 
laid in the declaration : and therefore fome of the jury were 
obliged to be returned from the hundred in which fuch vill 
lay; and, if none were returned, the array might be chal- 
lenged for defect of hundredors. Thus the Gothic jury, or 
nembda, was alfo collected out of every quarter of the coun- 
try: °° binos, trinos, vel etiam fenos, ex fingulis territorii qua- 
°° drantibus *.” For, living in the neighbourhood, they were 
properly the very country, or pais, to which both parties had 
appealed; and were fuppofed to know beforehand the cha- 
racters of the parties and witneffes, and therefore the better 
knew what credit to give to the facts alleged in evidence. 
But this convenience was overballanced by another very na- 
tural and almoft unavoidable inconvenience; that jurors, 
coming out of the immediate neighbourhood, would be apt 
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to intermix their prejudices and partialitics in the trial of 
right. And this our law was fo fenfible of, that it for a long 
time has been gradually relinquifhing this practice; the num- 
ber of neceflary hundredors in the whole panel, which in the 
reign of Edward III were conftantly fixt, being in the time 
of Fortefcue" reduced to four. Afterwards indeed the ftatute 
35 Hen. VIII. c. 6. reftored the antient number of fix, but 
that claufe was foon virtually repealed by fiatute 27 Eliz. 
c, 6. which required only two. ‘And fir Edward Coke alfo Y 
gives us fuch a variety of circumftances, whereby the courts 
permitted this neceflary number to be evaded, that it appears 
they were heartily tired of it. At length, by ftatute 4 & 5 
Ann. c. 16. it was entirely abolifhed upon all civil actions, 
except upon penal ftatutes; and upon thofe alfo by the 24 
Geo. II. c. 18. the jury being now only to come de corpore 
comitatus, from the body of the county at large, and not de 
vicineto, or from the particular neighbourhood. The array 
by the antient law may alfo be challenged, if an alien be party 
to the fuit, and, upon a rule obtained by his motion to the 
court for a jury de medietate linguaé, fuch a one be not return- 
ed by the fheriff, purfuant to the ftatute 28 Edward III. c. 13. 
enforced by 8 Hen. VI. c. 29. which enact, that where either 
party is an aliem born, the jury fhall be one half denizens, 
and the other aliens (if fo many be forthcoming in the place) 
for the more impartial trial. A privilege indulged to ftrangers 
in no other country in the world ; but which is as antient 
with us as the time of king Ethelred, in whofe ftatute de 
monticolis Walliae (then aliens to the crown of England) 
cap. 3. it is ordained, that ‘$ duodeni legales homines, quorum 
“© fex Halli et fex Angli erunt, Anglis et Wallis jus dicunto.” 
But where both parties are aliens, no partiality is to be pre- 
fumed to one more than another ; and therefore it was re- 
folved foon after the ftatute 8 Hen. VI”. that where the 
iflue is joined between two aliens (unlefs the plea be had be- 
_fore the mayor of the ftaple, and thereby fubject to the reftric- 
tions of ftatute 27 Edw. ILI. ft. 2. c. 8.) the jury fhall all 
be denizens. And it now might be a queftion, how far the 
t Gib. Fim. C. Pac. S. v yin, 157. 
B de Laud. LL. c. 25. w Yearb. 21 Hen, VI, 4. 
ftatute 
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ftatute 3 Geo. II. c. 25. (before referred to) hath in civil 
caufes undefignedly abridged this privilege of foreigners, by 
the pofitive directions therein given concerning the manner 
of impanelling jurors, and the perfons to be returned in fuch 
panel. So that (unlefs this ftatute is to be conftrued by the 
fame equity, which the ftatute 8 Hen. VI. c. 29. declared 
to be the rule of interpreting the ftatute 2 Hen. V. ft. 2: 
c. 3. concerning the landed qualification of jurors in fuits 
to which aliens were parties) a court might perhaps hefitate, 
whether it has now a power to cirect a panel to be returned 
de medietate linguae, and thereby alter the method prefcribed 
for ftriking a fpecial jury, or balloting for common jurors. 


CHALLENGES to the polls, i capita, zre exceptions, to 
particular jurors; and feem to anfwer the recufatio judicis in 
the civil and canon laws : by the conftitutions of which a 
judge might be refufed upon any fufpicion of partiality *. 
By the laws of England alfo, in the times of Braten Y and 
Fleta?, a judge might be refufed for good caufe; but now 
the law is otherwife, and it is held that.judges or juftices 
cannot be challenged *. For the Jaw will not fuppofe a pof- 
fibility of bias or favour in a judge, who is already {worn to 
adminifter impartial juftice, and whofe authority greatly de- 
pends upon that prefumption and idea. And fhould the fa& 
at any time prove flagrantly. fuch, as the delicacy of the law 
will not prefume beforehand, there is no doubt but that fuch 
mifbehaviour would draw daria a heavy cenfure from thofe, 
to whom the judge is accountable for his conduét. 


Bur challenges to the polls of the jury (who are judges 
of fact) are reduced to four heads by fir Edward Coke > 
propter honoris refpecium ; propter defectum 3. propter. affecium ; 
and propter delictum. 


1. Propter honoris refpectum ; as if a lord of parliament be 
impanelled on a jury, he may be challenged by either party, 
or he may challenge himfelf. i 
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2. Propter defeCium, as if a juryman be an alien born, this 
is defect of birth; if he be a flave or bondman, this is defe&t 
of liberty, and he cannot be /iber et legalis homo. Under the 
word homo alfo, though a name common to both fexes, the 
female is however excluded, propter defectum fexus : except 
when a widow feigns herfelf with child, in order to exclude 
the next heir, and a fuppofititious birth is fufpected to be in- 
tended; then upon the writ de ventre infpiciendo, a jury of 
women is to be impanelled to try the queftion, whether with 
child, or not“. But the principal deficiency is defe&t of 
efate, fufficient to qualify him to be a juror. This depends 
upon a variety of ftatutes. And, firft, by the ftatute Weftm. 2. 
13Edw. I, c. 38. none fhall pafs on juries in affifes within 
the county, but fuch as may difpend 20s. by the year at the 
leaft; which is increafed to 405. by the ftatute 21 Edw. I. 
ft. 1. and 2 Hen. V. ft. 2. ¢. 3. This was doubled by the 
ftatute 27 Eliz. c. 6. which requires in every fuch cafe the 
jurors to have eftate of freehold to the yearly value of 4/. at 
the leaft. But, the value of money at that time decreafing 
very confiderably, this qualification was raifed by the ftatute 
16 & 17 Car. II, c. 3. to 201. per annum, which being only 
a temporary act, for three years, was fuffered to expire with- 
out rencwal, to the great debafement of juries. However by 
the ftatute 4 and 5 W. & M. c. 24. it was again raifed to 
10/. per annum in England and 6/. in Wales, of freehold lands 
er copyhold; which is the firft time that copyholders (as fuch) 
were admitted to ferve upon juries in any of the king’s courts, 
though they had before been admitted to ferve in fome of the 
fheriff’s courts, by ftatutes 1 Ric. III. c. 4. and g Hen. VII. 
c. 43. And, laftly, by ftatute 3 Geo. II. c. 25. any leafe- 
holder for the term of five hundred years abfolute, or for any 
term determinable upon life or lives, of the clear yearly value 
of 20l. per annum over and above the rent referved, is quali- 
fied to ferve upon juries. When the jury is de medietate lin- 
guae, that is, one moiety of the Englifh tongue or nation, 
_ and the other of any foreign one, no want of lands fhall be 
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caufe of challenge to the alien; for, as he is incapable to 
hold any, this would totally defeat the privilege 4. 


3. Jurors may be challenged propter affectum, for fuf- 
picion of biais er partiality. This may be either a principal 
challenge, or to the favour. A frincipal challenge is fuch, 
where the caufe affigned carries with it prima facie evident 
marks of fufpicion, either of malice or favour: as, that a 
juror is of kin to either party within the ninth degree €; that. 
he has been arbitrator on either fide; that he has an intereft 
in the caufe ; that there is an action depending between him 
and the party; ‘that he has taken money for his verdict; that: 
he has formerly been a juror in the fame caufe ; that he is the 
party’s mafter, fervant, counfellor, fteward or attorney, or of 
the fame fociety or corporation with him : al! thefe are prin- 
cipal caufes of challenge; which, if true, cannot be over- 
ruled, for jurors muft be omni exceptione majores. Challenges 
ta the favour, are where the party hath no principal challenge 3 
but objects only fome probable circumftances of fufpicion, as 
acquaintance, and the like’; the validity of which muft be 
left to the determination of triors, whofe office it is to decide 
whether the juror be favourable or unfavourable. The triors, 
in cafe the firft man called be challenged, are two indifferent 
perfons named by the court; and, if they try one man and 
find him indifferent, he fhall be fworn ; and then he and the 
two triors fhall try the next; and, when another is found in- 
different and fworn, the two triors fhall be fuperfeded, and 
the two firft fworn on the jury fhall try the reft £. 


4. CHALLENGES propter deliciwm are for fome crime or 
mifdemefnor, that affects the juror’s credit and renders him 
infamous. As for a conviction of treafon, felony, perjury, or: 
confpiracy ; or if for fome infamous offence he hath received 
judgment of the pillory, tumbrel, or the like; or to be brand- 


„$ See Stat. 2 Hen, V, ft. 2. c.e 3. challenges were indefinite. “€ Licebat 
8 Fem. Wi. c. 29. “c palam excipere, et femper ex probabili 
ʻe Finch, L. gor. “© caufa tres repudiare; etiam plures’ ex 
f In the nembda, or jury, of the an- <‘ caufa praegnanti ct manifefia.” (Stiern- 
tient Goths, three challenges only were hook. /, 1. ¢. 4.) 
allowed to the favour, but the principal & Co Litt. 158. 
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ed, whipt, or ftigmatized ; or if he be outlawed or excommu- 
nicated, or hath been attainted of falfe verdict, praemunire, or 
forgery ; or laftly, if he hath proved recreant when champion 
in the trial by battel, and thereby hath loft his /iberam legem. 
A juror may himfelf be examined on oath of voir dire, verita- 
tem dicere, with regard to fuch caufes of challenge, as are 
not to his difhonour or difcredit ; but not with regard to 
any crime, or any thing which tends to his difgrace or 
difadvantage *. 


Besipes thefe challenges, which are exceptions againft 
the fitnefs of jurors, and whereby they may be excluded from 
ferving, there are alfo other caufes to be made ufe of by the 
jurors themfelves, which are matter of exemption; whereby 
their fervice is excufed, and not excluded. As by ftatute Weft, 2. 
13 Edw. I. c. 38. fick and decrepit perfons, perfons not com- 
morant in the county, and men above feventy years old; and 
by the ftatute of 7 & 8 W. III. c. 32. infants under twenty 
one. This exemption is alfo extended by divers ftatutes, 
cuftoms, and charters, to phyficians and other medical per- 
fons, counfel, attorneys, officers of the courts, and the like; 
all of whom, if impanelled, muft fhew their fpecial exemp- 
tion. Clergymen are alfo ufually excufed, out of favour and 
refpect to their funétion : but, if they are feifed of lands and 
tenements, they are in ftrictnefs liable to be impanelled in 
refpect of their Jay fees, unlefs they be in the fervice of the 
king or of fome bifhop ; “< ix obfequio domini regis, vel alicujus 
ce epifeopt',” 


ÍF by means of challenges, or other caufe, a fufficient 
number of unexceptignable jurors doth not appear at the trial, 
either party may pray a tales. A tales is a fupply of fuch men, 
as are f{ummoned upon the firft panel, in order to make up 
the deficiency. For this purpofe a writ of decem tales, otto 
tales, and the like, was ufed to be iffued to the fheriff at com- 
mon law, and muĝ be ftill fo done at a trial at bar, if the 
jurors make default. But at the affifes or nif prius, by vir- 
tue of the ftatute 35 Hen. VIII. c. 6. and other fubfequent 


h Co, Litt, 158. b. i F,N, B. 166. Reg. Brev. 179. 
ftatutes, 
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ftatutes, the judge is impowered at the prayer of éither party 
to award a ‘ales de circumflantibusi, of perfons prefent in 
court, to be joined to the other jurors to try the caufe ; who 
are liable however to the fame challenges as the principal 
jurors. This is ufually done, till the legal number of twelve 
be completed; in which patriarchal and apoftolical number 
fir Edward Coke * hath difcovered abundance of myftery!, 


WHEN a fufficient number of perfons impanelled, or 
tales-men, appear, they are then feparately fworn, well and 
truly to try the ifue between the parties, and a true verdict 
to give according to the evidence ; and hence they are deno- 
minated the jury, jurata, and jurors, fe, juratores, 


WE may here again obferve,.and obferving we cannot 
but admire, how f{crupuloufly delicate, and how impartially 
juf the law of England approves itfelf, in the conftitution 
and frame of a tribunal, thus excellently contrived for the 
teft and inveftigation of truth; which appears moft remark- 
ably, 1. In the avoiding of frauds and fecret management, 
by electing the twelve jurors out of the whole panel by lot. 
2. In it’s caution againft all partiality and bias, by quafhing 
the whole panel or array, if the officer returning is fufpected 
to be other than indifferent ; and repelling ‘particular jurors, 
if probable caufe be fhewn of malice or favour to either party. 
The prodigious multitude of exceptions or challenges allow- 
ed to jurors, who are the judges cf'fact, amounts nearly to the 
fame thing as was practifed in the Romani republic, before 
fhe loft her liberty: that the felect judges fhould be appoint- 
ed by the praetor with the mutual confent of the partics. 


j Append. N°, TI, §. 4. to be of much higher antiquity in Eug- 


k 3 Inf. 155. 
l Paufanias relates, that at the trial 


of Mars, for murder, in the court deno- ° 


minated ercopagus from that incident, 
he was acquitted by a jury compofed of 
twelve pagan deities, And Dr. Hickes, 
who attributes the introduction of this 
number to the Normans, (though he al- 
lows the inftitution of juries in general 


land) tells us that among the inhabitants 
of Norway, from whom the Normans 
as well as the Danes were defcended, a 
great veneration was paid to the number 
twelve: ° ribil fanéius, nibil antiquius 
fuit 5 perinde ac fi in ipfo koc numero 
“© fecreta quaedam effet religio, (Differt. 
epiftolar. 4.) 


: Or, 
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Or, as Tully ™exprefles it: ‘* neminem voluerunt majores nofiri, 
© non modo de exifiimatione cujufquam, fed ne pecuniaria quidem 
“c de re minima, effe judicem; nifi qui inter con- 
tc veniffet.” 


INDEED thefe felei judices bore in many refpects a re- 
markable refemblance to our juries: for they were firft re- 
turned by the praetor; de decuria fenatoria confcribuntur: then 
their names were drawn by lot, till a certain number was 
completed ; za urnam fortito mittuntur, ut de pluribus neceffa- 
rins numerus confici poffet: then the parties were allowed their 
challenges ; po/ urnam permittitur accufatori, ac reo, ut ex illo 
numero rejiciant quas putaverint fibi aut inimicos aut ex aliqua re 
incommodes fore: next they ftruck what we call a tales; re- 
jeétione celebrata, in eorum locum qui rejecti_ fuerunt fubfortieba- 
tur praetor alios, quibus ille judicum legitimus numerus complere. 
tur: laftly, the.judges, like our jury, were fworn; his per- 
fellis, jurabant in leges judices, ut obfirićti religione judicarent”, 


‘THE jury are now ready to hear the merits; and, to fix 
their attention the clofer to the facts which they are impa- 
nelled and fworn to try, the pleadings are opened to them 
by counfel on that fide which holds the affirmative of the 
queftion in iffue. For the iflue is faid to lie, and proof is 
always firft required, upon that fide which affirms the mat- 
ter in queftion ; in which our law agrees with the civil °; 
“© ei incumbit probatio, qui dicit, non qui negat: cum per rerum 
< naturam faéium-negantis probatio nulla fit.” ‘The opening 
counfel briefly informs them what has been tranfacted in the 
court above; the parties, the nature of the action, the de- 
claration, the plea, replication, and other proceedings, and 
laftly, upon what point the iffue is joined, which is there 
fent down to be determined. Inftead of which formerly P 
the whole record and procefs of the pleadings was read to 


m pro Cluentio. 43. the judices feleéi of the Romans, and the 
n Afcon. in Cice Verr. 1.6. Alearn- juries of the Englith, that he is tempted 
ed writer of our own, Dr, Pettingal, to conclude that the latter are derived 
hath fhewn in an elaborate work (pub- from the former. 
lifhed 4. D. 1769.) fo many refem- | © Ff 22.3.2. Cod; 4. 19. 23: 
Llances between the dianeasof theGreeks, P Fortefc. 6. 26. 


them 
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them in Englifh by the court, and the matter in iffue clearly 
explained to their capacities. “The nature of the cafe, and 
the evidence intended to be produced, are next laid before 
them by counfel alfo on the fame fide; and, when their evi- 
dence is gone through, the advocate on the other fide opens 
the adverfe cafe, and fupports it by evidence; and then the 
party which began is heard by way of reply, 


Tue nature of my prefent defign will not permit me to 
enter into the numberlefs niceties and diftinctions of what is, 
or is not, legal evidence to a jury 3. I {hall only therefore 
fele&t a few of the general heads and leading maxims, rela- 
tive to this point, together with fome obfervations on the 
manner of giving evidence. 


Anp,, firt, evidence fignifies. that which demonftrates, 
makes clear, or afcertains the truth of the very fa@ or point in 
iffue, either on the one fide or on the other; and no evidence 
ought to be admitted to any other point. Therefore upon 


an action of debt, when the defendant denies his bond by. 


the plea of non ef factum, and the iflug iss; whether it be the 
defendant’s deed or no; he cannot give a releafe of this bond 
in evidence; for that does not deftroy the bond, and there- 
fore does not prove the iffue which he has chofen to rely 
upon, viz. that the bond has no exiftence. 


AGAIN ; evidence in the trial by jury is of two kinds, ` 


either that which is given in proof, or that which the jury 
may receive by their own private knowlege. The former, 
or proofs, (to which in common f{peech the name of evidence 
is ufually confined) are either written, or parol, that is, by 
word of mouth. Written proofs, or evidence, are, 1. Re- 


cords, and 2. Antient deeds of, thirty years ftanding, which, 


prove themfelves ; but 3, Modern deeds, and 4. Other wri- 


q This is admirably well performed 
in lord chief baron Gilbert’s excellant 
treatife of evidence: ‘a work, which it 
is impoffible to abftra&t or abridge, with- 


out lofing fome beauty and deftroying 


the chain of the whole; and which hath 
lately been engrafted into a very ufeful 
work, the introduction to ibe daw of nifi 


prins, 4°9..1707. 
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tings, mutt be attefted and verified by parol evidence of wit- 
neffes. And the one general rule that runs through all the 
doétrine of trials is this, that the beft evidence the nature of 
the cafe will admit of fhall always be required, if poffible to 
be had ; but, if not poffible, then the beft evidence that can 
be had fhall be allowed. For if it be found that there is any 
better evidence exifting than is produced, the very not pro- 
ducing it is a prefumption that it would have detected fome 
falfehood that at prefent is concealed. Thus, in order to prove 
a leafe for years, nothing elfe fhall be admitted but the very 
deed of leafe itfelf, if in being ; but if that be pofitively proved 
to be burnt or deftroyed (not relying on any loofe negative, 
as that it cannot be found, or the like) then an attefted copy 
may be produced; or parol evidence be given of it’s contents. 
So, no evidence of a difcourfe with another will be admitted, 
but the man himfelf muft be produced; yet in fome cafes 
(as in proof of any general cuftoms, or matters of common 
tradition or repute) the courts admit of hearfay evidence, or 
an account of what perfons deceafed have declared in their 
life-time: but fuch evidence will not be received of any par- 
ticular facts. So too, books of account, or fhop-books, are 
not allowed of themfelves to be given in evidence for the 
owner 5 but a fervant who made the entry may have recourfe 
to them to refrefh his memory: and, if fuch fervant (who 
was accuftomed to make thofe entries) be dead, and his hand 
be proved, the book may be read in evidence’: for, as 
tradefmen are often under a neceffity of giving credit without 
any note or writing, this is therefore, when accompanied 
with fuch other collateral proofs of fairnefs and regularity 4 

the beft evidence that can then be produced. However this — 
dangerous fpecies of evidence is not carried fo far in England 
as abroad *; where a man’s own books of accounts, by a dif- 
Aortion of the civil law (which feems to have meant the fame 
thing as is practifed with ust) with the fuppletory oath of 


r Lew of n'fi prius. 265, ad prebationem fola non n/i ufficiunt, (Cod, 4e 
f Salk. 235. 19. 5. ) Nam exeraply ‘perniciofum ef, ut 
s Gail, obfircat, 2. 20. 23. ei Seripturae ses, qua unufquifque 


t Infirumenta domeftica, feu adnotatio, fiki adnotatione propria debiterem confiituite 


fi non aliis quoque adminicul.sadjuventur, (Ibid. 1. 7.) " 
l the 
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the merchant, amount at all times to full proof. But as this 
kind of evidence, even thus regulated, wọuld be much too 
hard upon.-the buyer at any long diftance of time, the ftatute 
7 Jac. I. c. 12. (the penners of which feem to have ima- 
gined that the books of themfelves were evidence at common 
law) confines this fpecies of proof to fuch tranfaétions as 
have happened within one year before the action brought ; 
unlefs between merchant and merchant in the ufual inter- 
courfe of trade. For accounts of fo recent a date, if erro- 

neous, may more eafily be unravelled and adjufted. | 


Wiru regard to parol evidence, or witneffes ; it muft firft 
be remembered, that there is a procefs to bring them in by 
writ of fubpoena ad teftificandum: which commands them, 
laying afide all pretences and excufes, to appear at the trial 
on pain of 100/. to be forfeited to the king; to which the 
ftatute 5 Eliz. c.g. has added a penalty of 10/. to the 
party aggrieved, and damages equivalent to the lofs fuftained 
by want of his evidence. But no witnefs, unlefs his reafon- 
able expenfes be tendered him, is bound to appear at all ; 
nor, if he appears, is he bound to give evidence till as 
charges are actually paid him : except he refides within the 
bills of mortality, and is fummoned to give evidence within 
the fame. This compulfory procefs, to bring in unwilling 
witnéffes, and the additional terrors of an attachment in cafe 
of difobedience, are of excellent ufe in the thorough invefti- 
gation of truth : and, upon the fame principle, in the Athe- 
nian courts, the witnefles who were fummoned to attend the _ 
trial had their choice of three things ; either to {wear to the | 
truth of the fact in queftion, to deny or abjure it, or elfe to 
pay a fine of a thoufand drachmas °. 


ALL witnefles, of whatever religion or country, that have 
the ufe of their reafon, are to be received and examined, ex- 
cept fuch as are zfamous, or fuch as are interefied in the event 
of the caufe. All others are competent witnefles ; though the 
jury from other circumftances will judge of their credibility. 


u Pott, Antig. b. 1, ¢, 21. 
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Infamous perfons are fuch as may be challenged as jurors, 
propter deliffum ; and therefore never fhall be admitted to give 
evidence to inform that jury, with whom they were too fcan- 
dalgus to affociate. Interefted witnefles may be examined 
upon a voir dire, if fufpected to be fecretly concerned in the 
event ; or their intereft may be proved in court. Which laft 
is the only method of fupporting an objection to the former 
clafs ; for no man is to be examined to prove his own infa- 
my. And no counfel, attorney, or other perfon, intrufted 
with the fecrets of the caufe by the party himfelf, fhall be 
compelled, or perhaps allowed, to give evidence of fuch 
converfation or matters of privacy, as came to his knowlege 
by virtue of fuch truft and confidence Y : but he may be ex- 
amined as to mere matters of fact, as the execution of a deed 
or the like, which might have come to his knowlege without 
being intrufted in the caufe, 


One witnefs (if credible) is /uffictent evidence to a jury of 
any fingle fact; though undoubtedly the concurrence of two 
or more corroborates the proof. Yet our law confiders that 
there are many tranfactions to which only one perfon is privy 5 
and therefore does not always demand the teftimony of two, 
as the civil law univerfally requires. <‘ Unius refponfio teftis, 
«c omnino non audiatur *.” ‘To extricate itfelf out of which 
abfurdity, the modern practice of the civil law courts has 
plunged itfelf into another. For, as they do not allow a lefs 
number than two witnefles to be plena probatio, they call the 
teftimony of one, though never fo clear and pofitive, femi- 
plena probatio only, on whom no fentence can be founded. 
To make up therefore the neceflary complement of witnefles, 
when they have one only to any fingle fact, they admit the 
party himfelf (plaintiff or defendant) to be examined in his 
own behalf; and adminifter to him what is called the /upple- 
tory oath: and, if his evidence happens to be in his own fa- 
vour, this immediately converts the half proof into a whole 
one. By this ingenious device fatisfying at once the forms 
of the Roman law, and acknowleging the fuperior reafona- 


”  y Lawof nifi prius, 267, w Cid, 4e 20s 9e 
blenefs 
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blenefs of the law of England: which permits one witnefs 
to be fufficient where no more are be to had; and, to avoid 
all temptations of perjury, lays it down as an invariable rule, 
that nemo teftis effe debet in propria caufa. 


PosiTive proof is always required, where from the nature 
of the cafe it appears it might poffibly have been had. But, 
next to pofitive proof, circum/ffantial evidence or the doétrine 
of prefumptions muft take place: for when the fact itfelf can- 
not be demonttratively evinced, that which comes neareft to 
the proof of the fact is the proof of fuch cireumftances which 
either neceffarily, or ufually, attend fuch facts; and thefe are 
called prefumptions, which are only to be relied upon till the 
contrary be actually proved. Stabitur praefumptioni donec 
probetur in contrarium™. Violent prefumption is many times 
equal to full proof’; for there thofe circumftances appear, 
which zeceffarily attend the fact. As if a landlord fues for rent 
due at Michaelmas 1754, and the tenant cannot prove the 
payment, but produces an acquittance for rent due at a fub- 
fequent time, in full of all demands, this is a violent pre- 
fumption of his having paid the former rent, and is equiva- 
lent to full proof; for though the aétual payment is not 
proved, yet the acquittance in full of all demands is proved, 
which could not be without fuch payment; and it therefore 
induces fo forcible a prefumption, that no proof fhall be ad- 
mitted to the contrary”. Probable prefumption, arifing from 
fuch circumftances as u/ually attend the fact, “hath alfo it’s 
due weight: as if, in a fuit for rent due 1754, the tenant 
proves the payment of the rent due in 17553 this will pre- 
vail to exonerate the tenant *, unlefs it be clearly fhewn that 
the rent of 1754 was retained for fome fpecial reafon, or 
that there was fome fraud or miftake: for otherwife it will be 
prefumed to have been paid before that in 1755, as it is moft 
ufual to receive firft the rents of longeft ftanding. Light, or 
rath, prefumptions have no weight or validity at all. 


x Co, Litt. 373. z Gilb. evid, 161, 
y Ibid, 6. a Co. Litt, 373. 
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THE oath adminiftered to the witnefs is not only that 
what he depofes fhall be true, but that he fhall alfo depofe 
the whele truth: fo that he 1s not to conceal any part of what 
he knows, whether interrogated particularly to that point or 
not, ` And all this evidence is to be given in open court, in 
the prefence of the parties, their attorneys, the counfel, and 
all by-ftanders ; and before the judge and jury: each party 
having tiberty to except to it’s competency, which exceptions 
are publicly ftated, and by the judge are openly and publicly 
allowed or difallowed, in the face of the country: which 
muft curb any fecret bias or partiality, that might arife in 
his‘own breat. And if, either in his directions or decifions, 
he mis-ftates the law by ignorance, inadvertence, or defign, 
the counfel on either fide may require him publicly to feal a: 
bill of exceptions; ftating the point wherein he is fuppofed to 

rr: and this he is obliged to feal by ftatute Weftm. 2. 
13 Edw. I. c. 31. or, if he refufes fo to do, the party may 
have a compulfory writ againft him è, commanding him to 
feal it, if the fact alleged be truly ftated: and if he returns, 
that the fa& is untruly ftated, when the cafe is otherwife, an 
action will lie againft him for making a falfe return. ‘This 
bill of exceptions is in the nature of an appeal; examinable, 
not in the court out of which the record iffues for the trial 
, at nifi prius, but in the next immediate {fuperior court, upon a 
writ of error, after judgment given in the court below. But 
a demurrer to evidence fhall be determined by the court, out 
of which the record is fent. This happens, where a record 
or other matter is produced in evidence, concerning the Jegal 
confequences of which there arifcs a doubt in law : in which 
cafe the adverfe party may if he pleafes demur to the whole 
evidence; which admits the truth of every fact that has been 
alleged, but denies the fufficiency of them all in point of law 
to maintain or overthrow the iffue°: which draws the quef- 
tion of law from the cognizance of the jury, to be decided 
_(as it ought) by the court. But neither thefe demurrers ta 
evidence, nor the bills of exceptions, are at prefent fo much 


b Reg. Br. 132. 2 Inft, 487. c Co, Litt. 72. 5 Rep, 104. 
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in ufe as formerly; fince the more frequent extenfion of the 
difcretionary powers of the court in granting a new trial, 
which is now very commonly had for the mifdirection of the 
judge at nifi prius. 


THIs open examination of witnefles viva voce, in the pre- 
fence of all mankind, is much more conducive to the clear- 
ing up of truth‘, than the private and fecret examination 
taken down in writing before an officer, or his clerk, in the 
ecclefiaftical courts, and all others that have borrowed their 
practice from the civil law: where a witnefs may frequently 
depofe that in private, which he will be afhamed to teftify in, 
a public and folemn tribunal. There an artful or carclefs 
fcribe may make a witnefs {peak what he never meant, by 
drefling up his depofitions in his own forms.and language ; 
but he is here at liberty to correct and explain his meaning, 
if mifunderftood, which he can never do after a written de- 
pofition is once taken. Befides, the occafional queftions of 
the judge, the jury, and the counfel, propounded to the 
witnefles on a fudden, will fift out the truth much better 
than a formal fet of interrogatories previoufly penned and 
fettled : and the confronting of adverfe witnefles is alfo ano- 
ther opportunity of obtaining a clear difcovery, which can 
never be had upon any Rira method of trial, Nor is the 
prefence of the judge, during the examination, a matter of 
{mall importance: for, befides the refpeét and awe with 
which his prefence will naturally infpire the witnels, he is 
able by ufe and experience to keep the evidence: ‘from wan- 
dering from the point in iffue. In fhort by this method of 
examination, and this only, the perfons who are to decide 
upon the evidence have an opportunity of obferving the qua- 
lity, age, education, underftanding, behaviour, and inclina- 
tions of the witnefs ; in which points all perfons muft appear 
alike; when their depofitions are reduced to writing, and 
read to the judge, in the abfence of thofe who made them : 
and yet as. much may be frequently colle&ted from the man- 
ner in which the evidence is delivered, as from the matter of 
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it. Thefe are a few of the advantages attending this, the 
Englifh, way of giving teftimony, ore tenus. Which was 
alfo indeed familiar among the antient Romans, as may be 
collected from Quintilian * ; who lays down very good in- 
ftructions for examining and crofs-examining witnefles viva 
voce. And this, or fomewhat like it, was continued as low 
as the time of Hadrian‘: but the civil law, as it is now mo- 
delled, rejects all sulle examination of witnefles. 


As to fuch evidence as the jury may have in their own con- 
fciences, by their private knowlege of facts, it was an antient 
doétrine, that this had as much right to fway their judgment 
as the written or parol evidence which is delivered in court, 
And therefore it hath been often held®, that though no proofs 
be produced on either fide, yet the jury might bring in a ver- 
dict, For the oath of the jurors, to find according to their 
evidence, was conftrued » to be, to do it according to the beft 
of their own knowlege. This feems to have arifen from the 
antient practice in taking recognitions of affife at the firft 
introduction of that remedy ; the recognitors, when fworn, 
being to retire immediately from the bar, and bring in their 
verdi& according to their own perfonal knowlege, without 
hearing extrinfic evidence or receiving any direction from 
the judge'. And the fame doétrine (when attaints came to 
be extended to trials by jury, as well to recognitions of affife) 
was alfo applied to the cafe of common jurors; that they 
might efcape the heavy penalties of the attaimt, in cafe they 
could fhew by any additional proof, that their verdict was 
agreeable to the truth, though not according to the evidence 
produced : with which additional proof the law prefumed 
they were privately acquainted, though it did not appear in 


e Inflit. Orat. 1. §. ¢. 7. 
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court. But this doctrine was again gradually exploded, | 
"when attaints began to be difufed, and zew trials introduced 
in their ftead. For it is quite incompatible with the grounds, 
upon which fuch new trials are every day awarded, viz. that 
the verdict was given without, or contrary to, evidence. And 
therefore, together with new trials, the practice feems to 
have been firft introduced *, which now univerfally obtains, 
that if a juror knows any thing of the matter in iffue, he 
may be fworn as a witnefs, and give his evidence publicly in 
court. 


WueEn the evidence is gone through on both fides, the 
judge in the prefence ofthe parties, the counfel, and all 
others, fums up the whole to the jury ; omitting all fuper- 
fluous circumftances, obferving wherein the main queftion 
and principal iffue lies, {tating what evidence has been given 
to fupport it, with fuch remarks as he thinks neceflary for 
their dire&tion, and giving them his opinion in matters of law 
arifing upon that evidence. 


THE jury, after the proofs are fummed up, unlefs the cafe 
be very clear, withdraw from the bar to confider of their ver- 
dict: and, in order to avoid intemperance and caufelefs de- 
lay, are to be kept without meat, drink, fire, or candle, un- 
lefs by permiffion of the judge, till they are all unanimoufly 
agreed. A method of accelerating unanimity not wholly 
unknown in other conftitutions of Europe, and in matters of 
greater concern. For by the golden bulle of the empire’, if, 
after the congrefs is opened, the electors delay the election of 
a king of the Romans for thirty days, they fhall be fed only 
with ‘bread and water, till the fame is accomplifhed. But if 
‘our juries eat or drink at all, or have any eatables about 
them, without confent of the court, and before verdict, it is 

‘fineable; and if they do fo at his charge for whom they after- 
wards find, it will fet afide the derdiae, Alfo if they fpeak 
with either of the parties .or their agents, after they are gone 
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from the bar; or if they receive any frefh evidence in»pri- 
vate; or if to prevent difputes they caft lots for whom they 
fhall find; any of thefe circumftances will entirely witiate 
the verdict. And it has been held, that if the jurors do not 
agree in their verdict before the judges are about to leave the 
town, though they are not to be threatened or imprifoned ™, 
the judges are not bound to wait for them, but may carry 
them round the circuit from town to town in a cart”. This 
neceffity of a total unanimity feems to be peculiar to our own 
conftitution °; or, at leaft, in the nembda or jury of the an- 
tient Goths, there was required (even in criminal cafes) only 
the confent of the major part; and in cafe of an equality, 
the defendant was held to be acquitted ?. 


WHEN they are all unanimoufly agreed, the jury return 
back to the bar; and, before they deliver their verdict, the 
plaintiff is bound to appear in court, by himfelf, attorney, or 
.counfel, in order to anfwer the amercement to which by the 
old law he is liable, as has been formerly mentioned 9, in 
cafe he fails in his fuit, as a punifhment for his falfe claim. 
To be amerced, or a mercie, is to be at the king’s mercy with 
regard to the fine to be impofed ; in mifericordia domini regis 
pro falfo clamore fuo. The amercement is difufed, but the 
form ftill continues ; and if the plaintiff does not appear, no 
verdict can be given, but the plaintiff is faid to be nonfuat, 
_ non fequitur clamorem fuum. Therefore it is ufual for a plain- 
- tiff, when he or his counfel perceives that he has not given 
evidence fufficient to maintain his iffue, to be voluntarily 
nonfuited, or withdraw himfelf: whereupon the crier is or- 
dered to call the plaintiff; and if neither he, nor any body for 
him, appears, he is nonfuited, the jurors are difcharged, the 
action is at an end, and the defendant fhall recover his cofts. 
The reafon of this practice is, that a nonfuit is more eligible 
for the plaintiff, than a verdi@t againft him : for after a non- 
- fuit, which is only a default, he may commence the fame fuit 


m Mirr. ¢. 4. §. 24. 18, 10. 
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again for the fame caufe of action ; but after a verdict had, 
-and judgment confequent thereupon, he is for ever barred 
from attacking the defendant upon the fame ground of com- 
plaint. But, in cafe the plaintiff.appears, the jury by their 
foreman deliver in their verdict. > 


A VERDICT, were didfum, is either privy, or public. A 
privy verdict is when the judge hath left or adjourned the 
court: and the jury, being agreed, in order to be delivered 
from their confinement, obtain leave to give their verdi& pri- 
vily to the judge out of court’: which privy verdié is of no 
force, unlefs afterwards affirmed by a public verdict given 
openly in court; wherein the jury may, if they pleafe, vary 
from their privy verdict. So that the privy verdict is indeed 
a mere nullity ; and yet it is a dangerous practice, allowing 
time for the parties to tamper with the jury, and therefore 
‘very feldom indulged. But the only effe€tual and legal ver- 
dict is the public verdi&t; in which they openly declare to 
have found the iffue for the plaintiff, or for the defendant; 
and if for the plaintiff, they allefs the damages alfo fuftained 
by the plaintiff, in confequence of the injury. upon which 
the action is brought. 


SOMETIMES, if there arifes in the cafe any difficult mat- 
ter of law, the jury for the fake of better information, and 
‘to avoid the danger of having their verdict attainted, will find 
a fpectal verdi& ; which is grounded on the ftatute Weftm., 2. 
13 Edw. I. c. 30. §. 2. And herein they ftate the naked 
facts, as they find them to be proved, and pray the advice of 
the court thereon; concluding conditionally, that if upon 
the whole matter the court fhal] be of opinion that the plain- 
tiff had caufe of a&tion, they then find for-the plaintiff; if 
otherwife, then for the defendant. This is entered at length 
on the record, and afterwards argued and determined in the 
court at Weftminfter, from whence the iffue came to be tried. 


r If the judge hath adjourned the court to his own lodgings, and there receives 
the verdict, it isa public and not a privy verdict, ` 
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! ANOTHER method of finding a fpecies of fpecial verdié, is 
when the jury find a verdict generally for the plaintiff, but 
fubject neverthelefs to the opinion of the judge or the court 
above, on a /pecial cafe ftated by the counfel on both fides with 
regard to a matter of law: which has this advantage over a 
{pecial verdict, that it is attended with much lefs expenfe, 
and obtains a much {peedier decifion; the poffea (of which in 
the next chapter) being ftayed in the hands of the officer of 
nifi prius, till the queftion is determined, and the verdict is 
then entered for the plaintiff or defendant as the cafe may 
happen. But, as nothing appears upon the record but the 
general verdict, the parties are precluded hereby from the 
benefit of a writ of error, if diffatisfied with the judgment of 
the court or judge upon the point of law. Which makes it 
a thing to be wifhed, that a method could be devifed of 
either leflening the expenfe of fpecial verdicts, or elfe of en- 
tering the cafe at length upon the po/fea. But in both thefe 
inftances the jury may, if they think proper, take upon them- 
felves to determine, at their own hazard, the complicated 
queftion of fact and law; and, without either fpecial verdict 
or fpecial cafe, may find a verdict abfolutely either for the 
plaintiff or defendant *. | 


WHEN thé jury have delivered in their verdict, and it is re- 
corded in court, they are then difcharged. And fo ends the 
trial by jury: a trial, which befides the other vaft advan- 
tages which we have decahicsclly obferved in it’s progrefs, is 
alfo as expeditious and cheap, as it is convenient, equitable, 
and certain; for a commiffion out of chancery, or ‘the civil 
law courts, for examining witnefles in one caufe will fre- 
quently laft as long, and of courfe be full as expenfive, as the 
trial of a hundred iffues at fi prius : and yet the faét cannot 
be determined by fuch commiffioners at all; no not till the 
depofitions are publifhed and read at the hearing of the caufe 
in court. 


_8 Litt. §. 336, 
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Upon thefe accounts the trial. by jury ever has been, and I 
truft ever will be, looked upon as the glory of the Englith 
law. And, if it has fo great an advantage over others in re- 
gulating civil property, how much muft that advantage be 
heightened, when it is applied to criminal cafes! But this 
we muft refer to the enfuing book of thefe commentaries : 
only obferving for the prefent, that it is the moft tranfcen- 
dent privilege which any fubject can enjoy, or with for, that 
he cannot be affected either in his property, his liberty, or 
his perfon, but by the unanimous confent of twelve of his 
neighbours and equals, A conftitution, that I may venture 
to affirm has, under providence, fecured the juft liberties of 
this nation for a long fucceffion of ages. And therefore a ce- 
Jebrated French writer', who concludes, that becaufe Rome, 
Sparta, and Carthage have loft their liberties, therefore thofe 
of England in time mutt perifh, fhould have recollected that 
Rome, Sparta, and Carthage, at the time when their liberties 
were loft, were ftrangers to the trial by jury. 


GREAT as this eulogium may feem, it is no more than 
this admirable conftitution, when traced to it’s principles, 
will be found in fober reafon to deferve. The impartial ad- 
miniftration of juftice, which fecures both our perfons and 
our properties, is the great end of civil fociety, But if that 
be entirely intrufted to the magiftracy, a fele&t body of men, 
and thofe generally felected by the prince or fuch as enjoy 
the higheft offices in the ftate, their decifions, in fpight of 
their own natural integrity, will have frequently an involun- 
tary bias towards thofe of their own rank and dignity : it is 
not to be expected from human nature, that the few fhould 
be always attentive to the interefts and good of the many. On’ 
the other hand, if the power of judicature were placed at 
random in the hands of the multitude, their decifions would 
be wild and capricious, and a new rule of a&ion would be 
every day eftablifhed in our courts. It is wifely therefore 
ordered, that the principles and axioms of law, which are 
general propofitions, fiowing from abftracted reafon, and not 
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accommodated to times or to men, fhould be depofited in the 
breafts of the judges, to be occafionally applied to fuch facts 
as come properly afcertained before them. For here partiality 
can have little fcope: the law is well known, and is the fame 
for all ranks and degrees ; it follows as a-regular conclufion 
from the premifes of fact pre-eftablifhed. But in fettling and 
adjufting a queftion of faét, when intrufted to any fingle ma- 
giftrate, partiality and injuftice have an ample field to range 
in; either by boldly aflerting that to be proved which is not 
fo, or more artfully by fuppreffing fome circumftances, 
ftretching and warping others, and diftinguifhing away the 
remainder. Here therefore a competent number of fenfible 
and upright jurymen, chofen by lot from among thofe of the 
middle rank, will be found the beft inveftigators of truth, 
and the fureft guardians of public juftice. For the moft pow- 
erful individual in the ftate will be cautious of committing 
any flagrant invafion of another’s right, when he knows that 
the fact of his oppreffion muft be examined and decided by 
twelve indifferent men, not appointed till the hour of trial ; 
and that, when once the fact is afcertained, the law muft of 
courfe redrefs it. ‘This therefore preferves in the hands of the 
people that’fhare, which they ought to have in the adminif- 
tration of public juftice, and prevents the encroachments of 
the more powerful and wealthy citizens. Every new tribu- 
nal, erected for the decifion of facts, without the interven- 
tion of a jury, (whether compofed of juftices of the peace, 
commiffioners of the revenue, judges of a court of confcience, 
or any other ftanding magiftrates) is a {itep towards efta- 
blifhing ariftocracy, the moft oppreffive of abfolute govern- 
ments. The feodal fyftem, which, for the fake of military 
fubordination, purfued an ariftocratical plan in all it’s ar- 
rangements of property, had been intolerable in times of 
‘peace, had it not been wifely counterpoifed by that privilege, 
fo univerfally diffufed through every part of it, the trial by 
the feodal peers. And in every country on the continent, as 
the trial by the peers has been gradually difufed, fo the no- 
bles have increafed in power, till the ftate has been torn to 
pieces by rival factions, and oligarchy in effect has been efta- 
blifhed, though under the fhadow of regal government; un- 

lefs 
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lefs where the miferable commons have taken fhelter under 
abfolute monarchy, as the lighter evil of the two. And, 
particularly, it is a. cireumftance well worthy an Englifh- 
man’s obfervation, that in Sweden the trial by jury, that bul- 
wark of northern liberty, which continued in it’s full vigour _ 
fo lately as the middle of the laft century", is now fallen 
into difufe”: and that there, though the regal power is in no 
‘country fo clofely limited, yet the liberties of the commons 
are extinguifhed, and the government is degenerated into a 
mere ariftocracy*.. It is therefore upon the whole, a duty 
which every man owes to his country, his friends, his pofte- 
rity, and himfelf, to maintain to the utmoft of his power this 
valuable conftitution in all it’s rights; to reftore it to it’s an- 
tient dignity, if at all impaired by the different value of pro- 
perty, or otherwife deviated from it’s firft inftitution ; to 
amend it, wherever it is defective; and, above all, to guard 
with the moft jealous circumfpection againft the introduction 
of new and arbitrary methods of trial, which, under a va- 
riety of plaufible pretences, may in time imperceptibly un- 
dermine this beft prefervative of Englifh liberty. 


YET, after all, it muft be owned, that the beft and moft 
effectual method to preferve and extend the trial by jury in 
practice, would be by endeavouring to remove all the defects, 
as well as to improve the advantages, incident to this mode 
of inquiry. If juftice is not done to the entire fatisfaction 
of the people, in this method of deciding facts, in fpite of 
all encomiums and panegyrics on trials at the common law, 
they wiil refort in fearch of that juftice to another tribunal ; 
though more dilatory, though more expenfive, though more 
arbitrary in it’s frame and conftitution. If juftice is not 
done to the crown by the verdict of a jury, the neceffities of 
the public revenue will call for the erection of fummary tri- 
bunals. The principal defects feem to be, 


1. THE want of a complete difcovery by the oath of the 
parties. This each of them is now entitled to have, by 
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going through the expenfe and circuity of a court of equity, 
and therefore it 1s fometimes had by confent, even in the 
courts of Jaw. How far fuch a mode of compulfive examina- 
tion is agreeable to the rights of mankind, and ought to be 
introduced in any country, may be matter of curious difcuf- 
fion, but is foreign to our prefent inquiries. It has long 
been introduced and eftablifhed in our courts of equity, not 
to mention the civil law courts; and it feems the height of 
judicial abfurdity, that in the fame caufe between the fame 
parties, in the examination of the fame facts, a difcovery by 
the oath of the parties fhould be permitted on one fide of 
Weftminfter-hall, and denied on the other ; or that the judges 
of one and the fame court fhould be bound by law to rejeé& 
fuch a fpecies of evidence, if attempted on a trial at bar; 
but, when fitting the next day as a court of equity, fhould be 
' obliged to hear fuch examination read, and to found their de- 
crees upon it. In fhort, common reafon will tell us, that in 
the fame country, governed by the fame laws, fuch a mode 
of inquiry fhould be univerfally admitted, or elfe univerfally 
rejected. 


2. A SECOND defect is of a nature fomewhat fimilar to the 
firt: the want of a compulfive power for the production of 
books and papers belonging to the parties. In the hands of 
third perfons they can generally be obtained by rule of court, 
or by adding a claufe of requifition to the writ of /ubpoena, 
which is then called a /ubpoena duces tecum. But, in mercan- 
tile tranfactions efpecially, the fight of the party’s own books 
is frequently decifive; fuch, for inftance, as the daybook of 
a trader, where the tranfaction muft be recently entered, as 
really underftood at the time; though fubfequent events may 
tempt him to give it a different colour. And, as this evidence 
may be finally obtained, and produced on a trial at law, by 
the circuitous courfe of filing a bill in equity, the want of 
an original power for the for purpofes in the courts of law 
is liable to the fame obfervations as were made on the pre- 
ceding article. 


3. ANOTHER 
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3. ANOTHER want is that ef powers to examine witnefles 
abroad, and to receive their depofitions in writing, where the 
witnefles refide, and efpecially when the caufe of action arifes 
in a foreign country. To which may-be added the power of 
examining witnefles that are aged, or going abroad, upon in- 
terrogatories de bene effe; to be read in evidence if the trial 
fhould be deferred till after their death or-departure, but 
otherwife to be totally fupprefled. Both thefe are now very 
frequently effected by mutual confent, if the parties are open 
and candid; and they may alfo be done indirectly at any , 
time, Riomeb the channel of a court of equity : but fuch a 
practice has never yet been directly adopted Y as the rule of a 
court of law. Yet by ftatute 13 Geo. III. c. 63. where 
the caufe of action arifes in India, and a fuit is brought 
thereupon in any of the king’s courts at Weftminfter, the 
court is empowered to iffuea commiffion to examine witnefles 
upon the fpot, and a mode is marked out for tranfmitting 
the depofitions to England. 


4. THE adminiftration of juftice fhould not only be chatte, 
but (like Czefars wife) fhould not even be fufpected. A jury 
coming from the neighbourhood is in fome refpects a great 
advantage ; but is often liable to ftrong objections: efpecially 
in {mall jurifdictions, as in cities which are counties of them- 
felves, and fuch where affifes are but feldom holden; or 
where the queftion in difpute has an extenfive local tendency; 
where a cry has been raifed and the paffions of the multitude 
been inflamed ; -or where one of the parties is popular, and 
the other a ftranger or obnoxious. It is true that if a whole 
county is interefted in the queftion to be tried, the trial by 
the rule of law * muft be in fome adjoining county: but, as 
there may be a'ftri&t intereft fo minute as not to occafion any 
bids, fo there may be the ftrongeft bias, where the whole 
county cannot be faid to have any pecuniary intereft. In all 
thefe cafes, to fummon a jury, labouring under local preju- 
dices, is laying a {nare for their confciences: and, though 
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they fhould have virtue and vigour of mind fufficient to keep 
them upright, the parties will grow fufpicious, and refort 
under various pretences to another mode of trial. The courts 
of law will therefore in tranfitory actions very often change 
the venue, or county wherein the caufe is to be tried? : but 
in cal actions, though they fometimes do it indirectly and 
by mutual confent, yet to effect it directly and abfolutely, 
the parties are driven to the delay and expenfe of a court of 
equity; where, upon making out a proper cafe, it is done 
upon the ground of being neceflary to a fair, impartial, and 
fatisfactory trial >. 


THE locality of trial required by the common law feems 
a confequence of the antient locality of jurifdiction. All over 
the world, actions tranfitory follow the perfon of the de- 
fendant, territorial fuits muft be difcuffed in the territorial 
tribunal. I may fue a Frenchman here for a debt contraét- 
ed abroad ; but lands lying in France muft be fued for there, 
and Englifh lands muft be fued for in the kingdom of Eng- 
land. Formerly they were ufually demanded only in the 
court-baron of the manor, where the fteward could fummon 
no jurors but fuch as were the tenants of the lord. When the 
caufe was removed to the hundred court, (as feems to have 
been the courfe in the Saxon times €) the lord of the hundred 
had a farther power, to convoke the inhabitants of different 
vills to form a jury; obferving probably always to intermix 
among them a {tated number of tenants of that manor wherein 
the difpute arofe. When afterwards it came to the county 
court, the great tribunal of Saxon juttice, the fheriff had 
wider authority, and could impanel a jury from the men of 
his county at large: but was obliged (as a mark of the origi- 
nal locality of the caufe) tovreturn a competent number of 
hundredors ; omitting the inferior diftinction, if indeed it 
ever exifted. And when at length, after the conqueft, the 
king’s jufticiars drew the cognizance of the caufe from the 


a See pag. 294. between the duke of Devonthire and the 

b This, among a number of otherin- miners of the county of Derby, 4, D. 
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county court, though they could have fummoned a jury from 
any part of the kingdom, yet they chofe to take the caufe as 
they found it, with all it’s local appendages; triable by a 
{tated number of hundredors, mixed with other freeholders 
of the county. The reftriction as to hundredors hath gradu- 
ally worn away, and at length entirely vanifhed 2; that of 
counties ftill remains, for many beneficial purpofes : but, as 
the king’s courts have a jurifdiction co-extenfive with the 
kingdom, there furely can be no impropriety in fometimes 
departing from the general rule, when the great ends of 
juftice warrant and require an exception. — > 


I Have ventured to mark thefe defects, that the juft pane- 
gyric, which I have given on the trial by jury, might appear 
to be the refult of fober reflection, and not of enthufiafm or 
prejudice. But fhould they, after all, continue unremedied 
and unfuppiied, {till (with all it’s imperfections) I truft that 
this mode of decifion will be found the beft criterion, for in- 
vefticating the truth of facts, that was ever eftablifhed in. 
any country. 


d Sce pag. 360. 
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CHAPTER THE TWENTY FOURTH. 


Or JUDGMENT, AND rr’s 
INCIDENTS. 


I N the prefent chapter we are to confider the tranfactions 
in a caufe, next immediately fubfequent to arguing the 
demurrer, or trial of the iffue. - 


IF the ifue be an iflue of faét ; and, upon trial by any of 
the methods mentioned in the two preceding chapters, it be 
found for either the plamtiff or defendant, or {pecially ; oF 
if the plaintiff makes default, or is nonfuit; or whatever, in 
fhort, is done fubfequent to the joining of iffue and awarding 
the trial, it is entered on record, and is called a poffea*. The 
fubftance of which is, that po/fea, afterwards, the faid plain- 
tiff and defendant appeared by their attornies at the place of 
trial; and a jury, being fworn, found fuch a verdict; or, 
that the plaintiff after the jury fworn made default, and did 
not profecute his fuit; or, as the cafe may happen. This is 
added to the roll, which is now returned to the court from 
which it was fent; and the hiftory of the caufe, from the 
time it was carried out, is thus continued by the go/fea. 


Next follows, fixthly, the jadzment of the court upon 
what has previoufly pafled; both the matter of law and mat- 
ter of fact being now fully weighed and adjufted, Judgment 
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tnay however for certain caufes be /u/pended, or finally arrefied> 
for it cannot be entered till the next term after trial had, and 
that upon notice to the other party. ‘So that if any defe& of 
juftice happened at the trial, by furprizes inadvertence, of 
mifcondudt, the party may have relief in the court above, by 
obtaining a new trial; or if, notwithftanding the iffue of 
fact be regularly decided, it appears that the complaint was 
either not actionable in itfelf, or not made with fufficient 
precifion and accuracy, the party may fuperfede it, by ar- 
refting or ftaying the judgment: 


1. Causes of fu/pending the judgment by granting a mew 
trial, are at prefent wholly extrinfic, arifing from matter foo 
reign to or dehors the record, -Of this fort are want of notice 
of trial; or any flagrant mifbehaviour of the party prevailing 
towards the jury, which may have influenced their verdict 5 
or any grofs mifbehaviour of the jury among themfeives z 
alfo if it appears by the judge’s report, certified to the courts 
that the jury have brought in a verdict without or contrary 
to evidence, fo that he is reafonably diflatisfied therewith °s 
or if they have given exorbitant damages €; or if the judge 
himfelf has mif-directed the jury, fo that they found an un- 
juftifiable verdict ; for thefe, and other reafons of the like 
kind, it is the practice of the court to award a mew, or fea 
cond, trial, But if two juries agree in the fame or a fimilar 
verdict, a third trial is feldom awarded‘: for the law will 
not readily fuppofe, that the verdict of any one fubfequent 
jury can countervail the oaths of the two preceding ones, 


THE exertion of thefe fupsrintendent powers of the king’s 
courts, in fetting afide the verdict of a jury and granting a 
new trial, on account of mifbehaviour in the jurors, is of a 
date extremely antient. ‘There are inftances, in the year 
books of the reigns of Edward III °, Henry IV f, and Henry 
VII £, of judgments being ftayed (even after a trial at bar) and 


b Law of nif prius. 303, 4- f a1 Hen, IV. 1%. Bro, Abr. t. ens 

c Comb. 357. guef. 75. 

d 6 Mod.22. Salk. 649. g i4 Hen. VIL 1, Bro, Abr. t, vers 
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new venire’s awarded, becaufe the jury had eat and drank with- 
out confent of the judge, and becaufe the plaintiff had privately 
given a paper to a juryman before he was fworn. And upon 
thefe the chief juftice, Glynn, in 1655, grounded the firft 
precedent that is reported in our books * for granting a new 
trial upon account of exceffive damages given by the jury: 
apprehending with reafon, that notorious partiality in the 
jurors was a principal fpecies of mifbehaviour. A few years 
before, a practice took rife in the common pleas!) of grant- 
ing new trials upon the mere certificate of the judge, (un- 
fortified by any report of the evidence) that the verdict had 
pafled againft his opinion; though chief juftice Rolle (who 
allowed of new trials in cafe of mifbehaviour, furprize, or 
fraud, or if the verdict was notorioufly contrary to evidence*) 
refufed to adopt that practice in the court of king’s-bench. 
And at that time it was clearly held for law', that whatever 
matter was of force to avoid a verdict, ought to be returned 
upon the poffea, and not merely furmifed to the court ; left 
pofterity fhould wonder why a new venire was awarded, with- 
out any fufficient reafon appearing upon the record. But 
very early in the reign of Charles the fecond new trials were 
granted upon effidavits™; and the former ftri€tnefs of the 
courts of law, in refpect of new trials, having driven many 
parties into courts of equity to be relieved from oppreffive 
verdicts, they are now more liberal in granting them: the 
maxim at prefent adopted. being this, that (in all cafes of 
moment) where juftice is not done upon one trial, the injur- 
ed party is entitled to another °. 


ForMERLY the principal remedy, for reverfal of a verdict 
unduly given, was by writ of attaint; of which we fhall {peak 
in the next chapter, and which is at leaft as old as the in- 


ftitution of the grand affife by Henry I°, in lieu of the Nor- 
man trial by battel. Such a fanétion was probably thought 


h Styl. 466. m y Sid, 235. 2 Lev. 140. 

i Ibid. 138. n 4 Burr. 395. 
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neceflary, when, inftead of appealing to providence for the 
decifion of a dubious right, it was referred to the oath of 
fallible or perhaps corrupted men. Our anceftors faw, that 
a jury might give an erroneous verdict ; and, if they did, 
that it ought not finally to conclude the queftion in the firft 
inftance: but the remedy, which they provided, fhews the 
ignorance and ferocity of the times, and the fimplicity of the 
‘points then ufually litigated in the courts of juftice. They 
fuppofed that, the law being told to the jury by the judge, 
the proof of fact muft be always fo clear, that, if they found 
a wrong verdict, they muft be wilfully and corruptly per- 
jured. Whereas a juror may find a juft verdi& from un- 
righteous motives, which can only be known to the great 
fearcher of hearts: and he may, on the contrary, find a ver- 
dict very manifeftly wrong, without any bad motive at all ; 
from inexperience in bufinefs, incapacity, mifapprehenfion, 
inattention to circumftances, and a thoufand other innocent 
caufes. But fuch a remedy as this laid the injured party un- 
der an infuperable hardfhip, by making a convition of the 
jurors for perjury the cendition of his redrefs. 


THE judges faw this ; and therefore very early, even upon 
writs of affe, they devifed a great variety of diftinCtions ; 
by which an attaint might be avoided, and the verdi& fet to 
rights in a more temperate and difpaffionate method P. Thus 
if exceffive damages were given, they were moderated by the 
difcretion of the juftices 1. And, if either in that, or in any 
other inftance, juftice was not completely done, through the 
error of either the judge or the recognitors, it was remedied 
by certificate of affife, which was neither more nor lefs than a 
fecond trial of the fame caufe by the famejury'. And, in 
mixed or perfonal actions, as trefpafs and the like, (wherein 
no attaint originally lay) if the jury gave a wrong verdiét, 
the judges did not think themfelves warranted thereby to 
pronounce an iniquitous judgment ; but amended it, if pof- 
fible, by fubfequent inquiries of their own; and, if that 


P Bratton. Z, 4. tr. 5. Ce 4. T Ibid, tr. 5. ¢.6,§.2,F.N, B. 181. 
4 Ibid, tr. 1, c. 19. §. 8, 2 Ínft, 415. 
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could not be, they referred it ‘to another examination °. 
When afterwards attaints, by feveral ftatutes, were more 
univerfally extended, the judges frequently, even for the mif- 
behaviour of jurymen, inftead of profecuting the writ of at- 
taint, awarded a fecond trial : and “fubfequent refolutions, 
for more than a century paft, have fo amplified the benefit of 
this remedy, that the attaint is now as obfolete as the trial by 
battel which it fucceeded : and we fhall probably fee the re- 
vival of the one as foon as the revival of the other, And here 
I cannot but ‘again admire ' the wifdom of fuffering time to 
bring to perfection new remedies, more eafy and beneficial to 
the fubjed ; ; which, by degrees, from the experience and 
approbation of the ic Spl fuperfede the neceffity or defire of 
ufing or continuing the old. 


I r every verdict was final in the firft inftance, it would 
tend to deftroy this valuable method of trial, and would drive 
away all caufes of confequence to be deciiel according to 
the forms of the imperial law, upon depofitions in writ- 
ing ; which might be reviewed in a courfe of appeal. Caufes 
A pio importance, titles to Jand, and large queftions of 
commercial property, come often to be tried by a jury, merely 
upon the general iflue: where the facts are complicated and 
intricate, the evidence of great Jength and variety, and fome- 
times contradicting each other ; and where the nature of the 
difpute very frequenty introduces nice queftions and fubtil- 
ties of law. Either party may be furprized by a piece of 
evidence, which (had he known of it’s production) he could 
have explained or anfwered ; or may be puzzled by a legal 
doubt, which a little recollection would have folved. In the 
hurry of atrial the ableft judge may miftake the law, and mif- 
direct the jury : he may not be able fo to ftate and range the 
evidence as to lay it clearly before them, nor to take off the 
artful impreffions which have been made on their minds by 
learned and experienced advocates. The jury are to give their 


s Si juratores erraverint, et juficiarii minationem, Si autem dijudicare nefciant, 
fecundum eorum diGum judicium pronun- — recurrendumerit ad majusjudicium, Bratt. 
tiaverint, falfam faciunt pronuntiationem; 1, 4. tre 5. Ce 4. §. 2, 
et ideo fequi non debert corum diluw, fed t See pag, 268, 
jllad emendare tenentur per diligentem ea-  * 
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opinion ¢en/tanter ; that is, before they feparate, eat, or drink, 
And under thefe cireumftances the moft intelligent and beft 
intentioned men may bring in a verdict, which they, them- 
felves, upon cool deliberation would with to reverfe. 


NExT to doing right, the great object in the adminiftra- 
tion of public juftice fhould be to give public fatisfaction. If 
the verdict be liable to many objections and doubts in the 
Opinion of his counfel, or even in the opinion of by-ftanders, 
no party would go away fatisfied unlefs he had a profpect of 
reviewing it. Such doubts would with him be decifive: he 
would arraign the determination as manifeftly unjuft; and 
abhor a tribunal which he imagined had done him an injury 
without a poffibility of redrefs. 


GRANTING a new trial, under proper regulations, cures 
all thefe inconveniences, and at the fame time preferves entire 
‘and renders perfect that moft excellent method of decifion, 
which is the glory of the Englifh law. A new trial is a re- 
hearing of the caufe before another jury; but with as little 
prejudice to either party, as if it had never been heard before. 
No advantage is taken of the former verdict on the one fide, 
or the rule of court for awarding fuch fecond trial on the 
other: and the fubfequent verdict, though contrary to the 
firt, imports no tittle of blame upon the former jury; 
who, had they poffefled the fame lights and advantages, 
would probably have altered their own opinion. ‘The parties 
come better informed, the counfel better prepared, the Jaw is 
more fully underftood, the judge is more mafter of the fub- 
ject; and nothing is now tried but the real merits of the cafe. 


‘ A SUFFICIENT ground muft however be laid before the 
Court, to fatisfy them that it is neceflary to juftice that the 
caufe fhould be farther confidered. If the matter be fuch, 
as did not or could not appear to the judge who prefided at 
nifi prius, it is difclofed to tbe court by affidavit : if it arifes 
from what paffed at the trial, it is taken from the judge’s 
information ; who ufually makes a fpecial and minute report 
of the evidence. Counfel are heard on both fides to impeach 
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or eftablith the verdict, and the court give their reafons at 
large why a new examination ought or ought not to be al- 
lowed. . The true import of the evidence is duly weighed, 
falfe colours are taken off, and all points of law which arofe 
at the trial are upon full deliberation clearly explained and 
fettled. 

Nor do the courts lend too eafy an ear to every application 
for a review of the former verdict. ‘They muft be fatisfied, 
that there are- ftrong probable grounds to fuppofe that the 
merits have not been fairly and fully difcufled, and that the 
decifion is not agreeable to the juftice and truth of the cafe. 
A new trial is not granted, where the value is too inconfi- 
derable to merit a fecond examination. It is not granted upon 
nice and formal objections, which do not go to the real me- 
rits. [tis not granted in cafes of ftrict right or fummum jus, 
where the rigorous exaction of extreme legal juftice is hardly 
reconcileable to confcience. Nor is it granted where the 
fcales of evidence hang nearly equal: that, which leans againft 
the former verdict, ought always very ftrongly to prepona 


In granting fuch farther iat (which is matter of found 
difcretion) the court has alfo an opportunity, which it fel- 
dom fails to improve, of fupplying thofe defects in this mode 
of trial which were ftated in the preceding chapter; by laying 
the party applying under all fuch equitable terms, as his an- 
tagonift fhall defire and mutually offer to comply with : fuch 
as the difcovery of fome fa€ts upon oath; the admiffion of 
others, not intended to be litigated ; the production of deeds, 
books, and papers; the examination of witnefles, infirm or 
going beyond fea ; and the like. And the delay and expenfe 
of this proceeding are fo fmall and trifling, that it feldom can 
be moved for to gain time or to gratify humour. The motion 
muft be made within the firft four days of the next fucceeding 
term, within which term it is ufually heard and decided. 
And it is worthy obfervation, how infinitely fuperior to all 
others the trial by jury approves itfelf, even in the very mode 
of it’s revihon, In every other country of Europe, and in 
thofe of our own tribunals which conform themfelves to the 
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procefs of the civil law, the parties are at liberty, whenever 
they pleafe, to appeal from day to day and from court to 
court upon queftions merely of fact; which is a perpetual 
fource of obftinate chicane, delay, and expenfive litigation ", 
With us no new tual is allowed, unlefs there be a manifeft 
miftake, and the fubject matter be worthy of interpofition. 
The party who thinks himfelf aggrieved may -ftill, if he 
pleafes, have recourfe to his writ of attaint after judgment ; 
in the courfe of the trial he may demur to the evidence, or. 
tender a bill of exceptions. And, if the firft is totally laid 
afide, and the other two very feldom put in practice, it is 
becaufe long experience has fhewn, that a motion for a fe- 
cond trial is the fhorteft, cheapeft, and moft effectual cure 
for all imperfections in the verdi; whether they arife from 
the miftakes of the parties themfelves, of their counfel or at- 
tornies, or even of the judge or jury. 


2. ARRESTS of judgment arife from zntrinfic caufes, ap- 
pearing upon the face of the record. Of this kind are, firft, 
where the declaration varies totally from the original writ; as 
where the writ is in debt or-detinue, and the plaintiff declares 
in an action on the cafe for.an affumpfit : for, the original 
writ out of chancery being the foundation and warrant of the 
whole proceedings in the common pleas, if the declaration 
does not purfue the nature of the writ, the court’s authority 
totally fails. Alfo, fecondly, where the verdict materially 
differs from the pleadings and iffue thereon; as if, in an 
action for words, it is laid in the declaration that the defend-., 
ant faid, ‘¢ the plaintiff 7s a bankrupt;” and the verdict finds 
{pecially that he faid, ‘< the plaintiff wil be a bankrupt.” Or, 
thirdly, if the cafe laid in the declaration is not fufficient in 
point of Jaw to found an action upon, And this is an inva- 


u Not many years ago an appeal was 
brought to the houfe of lords from the 
court of feffion in Scotland, in a caufe 
between Napier and Macfarlane. It 
was inftituted in March 1745; and, 
(after many interlocutory orders and fen- 
tences below, appealed from and reheard 
as far as the courfe of proceedings would 


admit) was finally determined in April 
1749: the queftion being only on the 
property in an ox, adjudged to be of the 
value of three guineas, No pique or 
fpirit could have made fuch a caufe, in 
the court of king’s bench or common 
pleas, have lafted a tenth of the time, or 
have coft a twentieth part of the expenfe« 
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riable rule with regard to arrefts of judgment upon matter of 
Jaw, ‘‘ that whatever is alleged in arreft of judgment muft be 
“c fuch matter, as would upon demurrer have been fufficient 
& to overturn the action or plea.” As if, on an aétion for 
flander in calling the plaintiff a Jew, the defendant denies 
the words, and iflue is joined thereon; now, if a verdi& be 
found for the plaintiff, that the words were actually fpoken, 
whereby the fact is eftablifhed, ftill the defendant may move 
in arreft of judgment, that to call a man a few is not action- 
able: and, if the court be of that opinion, the judgment 
fhall be arrefted, and never entered for the plaintiff. But the 
rule will not hold e converfo, “$ that every thing that may be 
“* alleged as caufe of demurrer will be good in arreft of judg- 
& ment :” for if a declaration or plea omits to ftate fome par- 
ticular circumftance, without proving of which, at the trial, 
it is impoflible to fupport the action or defence, this omiffion 
fhail be aided by a verdict. As if, in an action of trefpafs, the 
declaration doth not allege that the trefpafs was committed 
on any certain day; or if the defendant juftihes, by prefcrib- 
ing for a right of common for his cattle, and does not plead 
that his cattle were Jevant and couchant on the land”; though 
either of thefe defects might be good caufe to demur to the 
declaration or plea, yet if the adverfe party omits to take ad- 
vantage of fuch omiffion in due time, but takes iffue, and 
has a verdict againft him, thefe exceptions cannot after ver- 
dict be moved in arreft of judgment. For the verdict afcer- 
tains thofe facts, which before from the inaccuracy of the 
pleadings might be dubious ; fince the law will not fuppofe, 
that a jury under the infpection of a judge would find a ver- 
dict for the plaintiff or defendant, unlefs he had proved thofe 
circumf{tances, without which his general allegation is defec- 
tive’, Exceptions therefore, that are moved in arreft of 
judgment, muft be much more material and glaring than 
fuch as will maintain a demurrer: or, in other words, many 
inaccuracies and omiffions, which would be fatal, if early 
obferved, are cured by a fubfequent verdiét ; and not fuffered, — 
inthe laft ftage of a caufe, to umravel the whole proceedings. 
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But if the thing omitted be effential to. the ation or de- 
fence, as if the pang does not merely ftate his title in a 
defective manner, but fets forth a title that is totally defective 
in itfelf 7, or if to an action of debt the defendant pleads not 
guilty inftead of nil debet*, thefe cannot be cured by a verdi& 
for the plaintiff in the firft cafe, or for iiie ede fogier in the 


fecond. 


IF, by the mifconduét or inadvertence of the pleaders, the 
iffue be joined on a fact totally immaterial, or infufficient to 
determine the right, fo that the court upon the finding can- 
not know for whom judgment ought to be given ; as if, on an 
action on the cafe in affump/it againft an executor, he pleads 
that he himfelf (inftead of the teftator) made no fuch pro- 
mife >: or if, in an action of debt on bond conditioned to pay 
money on or before a certain day, the defendant pleads pay~ 
ment on the day* (which iffue, if found for the plaintiff, would 
be inconclufive, as the money might have been paid before) in 
thefe cafes the court will after verdi&t reward a repleader, quod 
partes replacitent : unlefs it appears from the whole record 
that nothing material can poffibly be pleaded in any fhape 
whatfoever, and then a repleader would be fruitlefs4. And, 
whenever a repleader is granted, the pleadings muft begin de 
novo at that ftage of them, whether it be the plea, replica- 
tion, or rejoinder, ĉc, wherein there appears to have been 
the firft defect, or deviation from the regular courfe °. 


Ir judgment is not by fome of thefe means arrefted within 
the firft four days of the next term after the trial, it is then 
to be entered on the roll, or record.- Judgments are the fen- 
tence of the law, pronounced by the court upon the matter 
contained in the record ; and are of four forts, . Firft, where 
the facts are confefled by the parties, and the law AR 
by the court ; as in cafe of judgment upon demurrer : fecond- 
ly, where the law is admitted by the parties, ‘and the facts 
difputed ; as in cafe of judgment on a verdid: thirdly, where 


Z Salk. 365, © Stra. 994. 
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both the fact and the law arifing thereon are admitted by the 
defendant : which is the cafe of judgments by confe elfion or 
default : or, laftly, where the plaintiff is convinced that either 
fact, or law, or both, are infufficient to fupport his a@ion, 
and therefore abandons or withdraws his profecution ; which 
is the cafe in judgments upon a nonfuit ox retraxit. 


THE judgment, though pronounced or awarded by the 
judges, is not their determination or fentence, but the de- 
termination and fentence of the Jaw. It is the conclufion 
that naturally ana regularly follows from the premifes of law 
and fa&ł, which ftand thus: againft him, who hath rode 
over my corn, I may recover damages by law ; but A hath 
rode over my corn ; therefore I fhall recover damages againft 
A. If the major propofition be denied, this is a demurrer in 
law: if the minor, it is then an iflue of fact: but if both 
be confefled (or determined) to be right, the conclufion or 
judgment of the court cannot but follow. Which judgment 
or conclufion depends not therefore on the arbitrary caprice 
of the judge, but on the fettled and invariable principles of 
juftice, ‘The judgment, in fhort, is the remedy prefcribed 
by law for the redrefs of injuries ; and the fuit or action is 
the vehicle or means of adminiftering it. What that remedy 
may be, is indeed the refult of deliberation and {tudy to point 
out, and therefore the ftile of the judgment is, not that it is 
decreed or refolved by the court, for then the judgment 
might appear to be their own ; but, ‘* it is confidered,” con- 
fideratum eff per curiam, that the plaintiff do recover his da- 
mages, .his debt, his pofleffion, and the like: which implies 
that the judgment is none of their own; but the act of law, 
pronounced and declared by the court, after due deliberation 
and inquiry. 


Att thefe fpecies of judgments are either interlocutory or 
final. Interlocutory judgments are fuch as are given in the 
middle of a caufe, upon fome plea, proceeding, or default, 
which is only intermediate, and does not finally determine or 
complete the fuit. Of this nature are all judgments for the 
plaintiff upon pleas i in abatement of the fuit or action: in 

which 
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which it is confidered by the court, that the defendant do 
anfwer over, re/pondeat puffer ; that is, put in a more fub- 
ftantial plea‘. It is eafy to obferve, that the judgment here 
given is not final, but merely interlocutcry ; for there are 
afterwards farther proceedings to be had, when the defend- 
ant hath put in a better anfwer. 


Bur the interlocutory judgments, moft ufually fpoken cf, 
are thofe incomplete judgments, whereby the right of the 
plaintiff is indeed eftablifhed, but the guantum of damazee 
fuftained by him is not afcertained: which is a matter that 
cannot be done without the intervention of a jury. As by 
the old Gothic conftitution the caufe was not completely fi- 
nifhed, till the zembda or jurors were cailed in ** ad executio- 
© nem decretorum judicii, ad aeftimatianem pretii, damni, lucri, 
«& &¢8,” This can only happen where the plaintiff recovers; 
for, when judgment is given for the defendant, it is always 
complete as well as final. And this happens, in the firft 
place, where the defendant fuffers judgment to go againft 
him by default, or nibil dicit; as if he puts in no plea at all 
to the plaintiff’s declaration : by confeffion or cognovit actio- 
nem, where he acknowleges the plaintiff’s demand to be juft : 

r by non fum informatus, when the defendant’s attorney de- 
Mies he has no inftructions to fay any thing in anfwer to the 
plaintiff, or in defence of his client; which is a fpecies of 
judgment by default. If thefe, or any of them, happen in 
actions where the fpecific thing fucd for is recovered, as in 
actions of debt for a {um certain, the judgment i iS horora 
complete. And therefore it is very ufual, in order to ftrength- 
en a creditor’s fecurity, for the debtor to execute a warrant 
of attorney to fome nominee of the creditor, empowering him 
to confefs a judgment by either of the ways juft now men- 
tioned (by nibil dicit, cognovit adtionem, or non fum informatus) 
in an action of debt to be brought by the creditor againft the 
debtor for the fpecific fum due: which judgment, when con- 
fefled, is abfolutely complete and binding; provided the 
fame (as is alfo required in all other judgments) be regularly 
docquetted, that is, abftra¢ted and entered in a book, accord- 


f2 Saund, 30. & Stiernhock, de jure Gotb. L 1. fe 4» 
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ing to the directions of ftatute 4 & 5 W. & M. c: 20. But, 
where damages are to be recovered, a jury muft be called in 
to aflefs them; unlefs the defendant, to fave charges, will 
confefs the whole damages laid in the declaration : otherwife 
the entry of the judgment is, ‘‘ that the plaintiff ought to re- 
“c cover his damages, (indefinitely) but becaufe the court 
< know not what damages the faid plaintiff hath fuftained, 
« therefore the fheriff is commanded, that by the oaths of 
© twelve honeft and lawful men he inquire into the faid da- 
‘© mages, and return fuch inquifition into court.” This pro- 
cefs is called a writ of inquiry : in the execution of which the 
fheriff fits as judge, and tries by a jury, fubject to nearly the 
fame law and conditions as the trial by jury at zt prius, what 
damages the plaintiff hath really fuftained ; and when their 
verdict is given, which muft aflefs fème damages, the fheriff 
returns the inquifition, which is entered upon the roll in 
manner of a peflea; and thereupon it is confidered, that the 
plaintiff do recover the exact fum of the damages fo affeffed. 
In like manner, when a demurrer is determined for the 
plaintiff upon an action wherein damages are recovered, the 
judgment is alfo incomplete, without the aid of a writ of 


inquiry. 


FINAL judgments are fuch as at once put an end to bt 
action, by declaring that the plaintiff has either entitled 
‘himfelf, or has not, to recover the remedy he fues for. In 
which cafe if the judgment be for the plaintiff, it is alfo con- 
fidered that the defendant be cither amerced, for his wilful 
delay of juftice in not immediately obeying the king’s writ 
by rendering the plaintiff his due*; or to be taken up, capiatur, 
to pay a fine to the king, in cafe of any foreible injury’. 
Though now by ftatute 5 & 6 W. & M. c. 12. no writ of 
capias fhall iflue for this fine, but the plaintiff fhall pay 6s 8d; 
and be allowed it againft the defendant among his other cofts. 
And therefore in judgments in the court of common pleas 
they enter that the fine is remitted, and in the court of king’s 
bench they now take no notice of any fine or capias at all *. 


A § Rep. 40. E Salk, Sts Certh, 599- 
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But if judgment be for the defendant, then it is confidered, 
that the plaintiff and his pledges of profecuting be (nomi- 
nally) amerced for his falfe fuit, and that the defendant 
may go without a day, eat Jine die, that is, without any farther 
continuance or adjournment; the king’s writ, commanding 
his attendance, being now fully fatisfied, and his innocence 


publicly cleared. '. 


Tus much for judgments ; to which cofts are a neceflary 
appendage; it being now as well the maxim of oursas of the 
civil law, that °° vius vidtori in expenfis condemnandus 6ff™.” 
Though the common law did not profefledly allow any, the 
amercement of the vanquifhed party being his only punifh- 
ment. The firft ftatute which gave colts, es nomine, to the 
demandant in a real action was the ftatute of Gloucefter, 
6 Edw. I.'c. 1. as did the ftatute of Marlbridge 52 Hen, III. 
c. 6. to the defendant in one particular cafe, relative to ward- 
‘fhip in chivalry : though in reality cofts were always confi- 
dered and included in the guantum of damages, in fuch actions 
where damages are givens and, even now, cofts for the 
plaintiff are always entered on the roll as increafe of damages 
by the court", But, becaufe thofe damages were frequently 
inadequate to the plaintiff’s expenfes, the ftatute of Gloucefter 
orders cofts to be alfo added; and farther directs, that the 
fame rule fhall hold place in all cafes where the party is to re~. 
cover damages. And therefore in fuch actions where no da- 
mages were then recoverable (as in guare impedit, in which da- 
mages were not given till the ftatute of Weftm. 2. 13 Edw. I.) 
no cofts are now allowed ° ; unlefs they have been exprefsly 
given by fome fubfequent ftatute. The ftatute 3 Hen. VII. 
c.10, was the firft which allowed any cofts on a writ of error. 
But no cofts were allowed the defendant in any fhape, till the 
ftatutes 23 Hen, VIII. c. 15. 4 Jac. I. c. 3. 8 & o W. MI. 
¢. 11. and 4 & 5 Ann. c. 16. which very equitably gave the 
defendant, if he prevailed, the fame cofts as the plaintiff 
Would have had, in cafe he had recovered. ‘Thefe cofts on 
both fides are taxed and moderated by the prothonotary, OF 
other proper officer of the court. 


1 Append, N°, II, §. 6, n Append, N°. II. §. 4. 
a Cod. 3. I. 13. i o 30 Rep. 116. THe. 


eo PRIVATE Boox IIE. 


-= Tue king (and any perfon fuing to his ufe”) fhall neither 
pay, nor receive cofts: for, befides that he is not included 
under the general words of thefe ftatutes, as it is his preroga- 
tive not to pay them to a fubjeét, fo it is beneath his dignity 
to receive them. And it feems reafonable to {uppofe, that 
the queen-confort participates of the fame privilege ; for, 
in actions brought by her, fhe was not at the ¢ommon law 
obliged to find pledges of profecution, nor could be amerced 
in cafe there was judgment againft her?. In two other cafes 
an exemption alfo lies from paying cofts. Executors and ad- 
miniftrators, when fuing in the right of the deceafed, fhall pay 
none": for the ftatute 23 Hen. VIII. c. 15. doth not give 
cofts to defendants, unlefs where the action fuppofeth the 
contract to be made with, or the wrong to be done to, the 
plaintiff himfelf. And paupers, that is fuch as will fwear 
themfelves not worth five pounds, are, by ftatute 11 Hen. 
VII. c. 12. to have original writs and /ubpoenas gratis, and 
counfel and attorney affigned them without fee; and are ex- 
cufed from paying cofts, when plaintiffs, by the ftatute 23 Hen. 
VIII. c. 15. but fhall fuffer other punifhment at the difcretion 
of the judges. And it was formerly ufual to give fach pau- 
pers, if nonfuited, their election either to be whipped or pay 
the cofts *: though that practice is now difufed'. It feems 
however agreed, that a pauper may recover cofts, though 
he pays none; for the counfel and clerks are bound to give 
their labour to im, but not to his antagonifts ". To prevent 
alfo trifling and malicious actions, for words, for affault and 
battery, and for trefpafs, it is enacted by ftatutes 43 Eliz. 
c. 6. 21 Jac. I. c. 16. and 22 & 23 Car. II. c. 9. §. 136. 
that, where the jury who try any of thefe actions fhall give 
lefs damages than 40s. the plaintiff fhall be allowed no more 
cofts than damages, unlefs the judge before whom the caufe 
is tried fhall certify under his hand on the back of the re- 
cord, that an actual battery (and not an affault only) was 
proved, or that in trefpafs the freehold or title of the land 
came chiefly in queftion. Alfo by ftatute 4 & 5 W. & M. 


P Stat. 24 Hen. VIII, c. 8. s 1 Sid. 261. 7 Mod. 114. 
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c. 23. and 8 & g W. III. c. rr. if the trefpafs were com- 
mitted in hunting or {porting by an inferior tradefman, or if 
it appear to be wilfully and malicioufly committed, the 
plaintiff {hall have full cofts w, though his damages; as aliciled 
by the jury amount to lefs than gos. . 


AFTER judgment is entered, execution will immediately fol- 
low, unlefs the party condemned thinks himfelf unjuftly ag- 
grieved by any of thefe' proceédinigs ; ; and then he has his re- 
medy to reverfe them by feveral writs in the nature of appeals, 
which we fhall confider in the fucceeding ria j 


w See pag. 214, 215. 
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> CHAPTER THE TWENTY FIFTH. 


Or PROCEBDENGS- rene 
NATURE of BPPEALS. 


"FP ROCEEDINGS, in the nature of appeals from the 

proceedings of the king’s courts of law, are of various 
kinds ; according to the fubje&t matter in which they are 
concerned, They are principally three. 


I, A WRIT of attaint : which lieth to inquire whether a 
jury of twelve men gave.a falfe verdict *; that fo the judg- 
ment following thereupon may be reverfed: and this muft 
be brought in the life-time of him for whom the verdid& was 
given, and of two at leaft of the jurors who gave it. ‘This 
Jay, at the common law, only upon writs of affife; and 
feems to have been co-eval with that inftitution by king 
Henry II at the inftance of his chief juftice Glanvil: being 
probably meant as a check upon the vaft power then repofed 
in the recognitors of affife, of finding a verdict according to 
their own perfonal knowlege, without the examination of 
witnefies. And even here it extended no farther than to fuch 
inftances, where the iffue was joined upon the very point of 
affe (the heirfhip, diffeifin, &c.) and not on any collateral 
matter ; as villenage, baftardy, or any other difputed fact. 
In thefe cafes the a/ffife was faid to be turned into an ingueft or 
jury, (affifa vertitur in juratam) or that the affife fhould be 
taken in modum juratae et non in modum affifae; that is, that 
the iffue fhould be tried by a common jury or inqueft, and 
not by recognitors of affife®: and then I apprehend that no 
attaint lay againft the inqueft or jury that determined fuch 
collateral ifflue*. Neither do I find any mention made by 
our antient writers, of fuch a procefs obtaining after the trial 
by inqueft or jury, in the old Norman or feodal actions pro- 

a Finch. L, 484. Flete /. 5. c. 22. § 8. Co. Entr. 6r, 

b Bratt. /. 4. rr. I. 6. 34. 42,3, 6. Booth. 213. 
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fecuted by writ of entry. Nor indeed ‘did any attaint lie in 
trefpafs, debt, or other action perfonal, by the old ‘common 
law : becaufe thofe were always determined by common in- 
quefts or juries*. At length the ftatute’ of Weftm. r. 
3 Edw. I. c. 38. allowed an attaint to be fued upon ingue/fs, 
as well as afffes, which were taken upon any plea of /and or 
of freehold. But this was at the king’s difcretion, and is fo 
underftoed by the author of Fleta*, a writer cotemporary 
with the ftatùte; though fir Edward Coke‘ feems to hold 
a different opinion. Other fubfequent ftatutes ® introduced 
the fame remedy in all pleas of trefpafs, and the ftatute 
34 Edw. III. c. 7. extended it to al pleas whatfoever, per- 
fonal as well as real; except only the writ of right, in fuch 
cafes where the mife or iffue is joined on the mere right, and 
not on any collateral queftion. . For, though the attaint feems 
to have been generally allowed in the reign of Henry the fe- 
cond 5, at the firft introduction of the grand affife, (which at 
‘that time might confift of only twelve recognitors) yet fubfe- 
quent authorities have holden, that no attaint lies on a falfe 
verdict given upon the mere right, either at common law or 
-by ftatute; becaufe that is determined by the grand affife,. 
appealed to by the party himfelf, and now confifting of 
Jixteen jurors}. 


THE jury who are to try this falfe verdict muft be twenty- 
four, and are called the grand jury ; for the law wills not 
that the oath of one jury of twelve men fhould be attainted or 
fet afide by an equal number, nor-by lefs indeed than dauble 
the former *. And he that brings the attaint can give no other 
evidence to the grand jury, than what was originally given 
to the petit. For as their verdict is now trying, and the 
queftion is whether or no they did right upon the evidence 
that appeared to them, the law adjudged it the higheft abfur- 
dity to produce any fubfequent proof upon fuch trial, and to 


d Yearb. 28 Edw. IIT. 15. 17 iff. h See pag. 389. 
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condemn the prior jurifdi&tion for not believing evidence 
‘which they never knew. ‘But thofe againft whom it is brought 
are ‘allowed, in, afirmance`of the firt verdict, to Produce 
new mattér!; becaufe the petit jury may have formed their 
verdi& upon evidence of their own knowlege, which never 
appeared i court; and becaufe very terrible was the judg- 
tment which the common law infli@ed upon them, if the 
grand j jury found their verdict a falfe one. The judgment 
was,’ 1. ‘That they fhould lofe their beram legem, and be- 
come for ever infamous. 2. That they fhould forfeit all their 
goods and chattels. 3. That their lands and tenements 
-fhould be feifed into the king’s hands. 4. That their wives 
and children fhould be thrown out of doors. 5. That their 
houfes fhould be rafed and thrown down, 6. That their 
trees fhould be rooted up. ~ 7. That their meadows fhould be 
‘ploughed. 8. That their bodies fhould be caft into gaol, 
‘g.. That the party fhould be reftored to all that he loft by 
‘réafon of the unjuft verdict. But as the feverity of this 
‘punifhment had it’s ufual effect, in preventing the law from 
being executed, therefore by the ftatute 11 Hen. VII. c. 24. 
revived by 23 Hen. VIII. c. 3. and made perpetual by 13 
Eliz. ¢. 25. it is allowed to be brought after the death of the 
party, and á more moderate punifhment was infli€ted upon 
attainted jurors; wz. perpetual infamy, and, if the caufe of 
action were above 40/. value, a forfeiture of 201. apiece by 
che jurors’; or, if under 40/, then §/. apiece; to be divided 
between the king and the party injured. So that a man may 
now bring an attaint either upon the ftatute or at common 
law, at his election ™; and in both of them may reverfe the 
former judgment. “But the practice of fetting afide verdicts 
upon motion, and granting new trials, has fo fuperfeded the 
ufe of both forts of attaints, that I have hardly obferved any 
inftance of an attaint in our books, later than the fixteenth 
century". By the old Gothic conftitution indeed, no certi- 
ficate of a judge was allowed, in matters of evidence, to 
countervail the oath of the jury: but their verdict, how rever 
ęrroncous, was abfolutely final and conclufive. ** Toftes funt 
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<c de judice et de allis ejus; judex vero de ipfis viciffim teflart 
<c non potefl, vere an falfo jurent : qualicungue eninr eorum affer- 
“© tioni flandum off et judicandun.” _ Yet they had a proceed- 
ing, from whence our attaint may be derived.—If, upon a 
Jawful trial before a fuperior tribunal, they were found to have 
given a falfe verdiét, they were fined, and rendered infamous 
for the future. ‘< Si tamen evidenti argumento falfum juraffe 
<c convincantur (id quod fuperius judicium cognofcere debet) mulce 
<< tantur in bonis, de caetera perjuri et inteftabiles®.” 

II. Aw audita querela is where a defendant, againft whom 
judgment is recovered, and who is therefore in danger of 
execution, or perhaps actually in execution, may be E 
upon good matter of difcharge, which „has happened, fince 
the judgment : as if the plaintiff hath given him a general 
releafe ; or if the defendant hath paid the debt to the plain- 
tiff, without entering fatisfaction on the record. In thefe 
and the like cafes, wherein the defendant hath good matter. 
to plead, but hath had no opportunity of pleading it, (either 
at the beginning of the fuit, or puis darrein continuance, which, 
as was fhewn in a former chapter?, muft always be before 
judgment) an audita querela lies, in the nature of a bill in 
equity, to be relieved againft the oppreffion of the plaintiff.: 
It is a writ directed to the court, ftating that the complaint 
of the defendant hath been heard, audita querela defendentis, 
and then fetting out the matter of the complaint, it at length: 
enjoins the court to call the parties before them, and, having’ 
heard their allegations and proofs, to caufe juftice to be done 
between them?, It alfo lies for bail, when judgment i is ob- 
tained againft them by fcire facias to "ah free the debt of their’ 
Bhp, and it happens afterwards that the original judg-' 
ment againft their principal is reverfed: for here the bail, 
after judgment had againft them, have no opportunity to plead 
this fpecial matter, and therefore they fhall have redrefs by 
audita querela”; which is a writ of a moft remedial nature, 
and feems to have been invented, left in any cafe there fhould: 
be an oppreffive defect of juftice,- where a Pay has a ine 
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defence, but by the ordinary forms of law had no opportu- 
nity to make it. But the indulgence now fhewn by the courts 
in granting a fummary relief upon motion, in cafes of fuch 
evident oppreffion’, has almoft rendered ufelefs the writ of 
audita querela, and driven it quite out of practice. 


Ill. Bur, thirdly, the principal method of redrefs for 
erroneous judgments in the king’s courts of record, is by 
writ of error to fome fuperior court, of appeal. 


A writ of errort lies for fome fuppofed miftake in the 
proceedings of a court of record; for, to amend errors in a 
bafe court, not of record, a writ of falfe judgment lies". The 
writ of error only lies upon matter of Jaw arifing upon the 
face of the proceedings; fo that no evidence is required 
to fubftantiate or fupport it: and there is no method of re- 
verfing an error in the determination of fad?s, but by an 


attaint, or a new trial, to correct the miftakes of the former 
verdict, 


z 

FORMERLY the fuitors were much perplexed by writs of 
error brought upon very flight and trivial grounds, as mif- 
fpellings and other miftakes of the clerks, all which might 
be amended at the common law, while all the proceedings 
were in paper ¥ ; for they were then confidered as only in fiert, 
and therefore fubjeé to the control of the courts. But, when 
once the record was made up, it was formerly held, that by 
the common law no amendment could be permitted, unlefs 
within the very term in which the judicial act fo recorded was 
done : for during the term the record is in the breaft of the 
court; but afterwards it admitted of no alteration *. But now 
the courts are become more liberal; and, where juftice re- 
quires it, will allow of amendments at any time while the 
fuit is depending, notwithftanding the record be made up, and 
the term be paft. For they at prefent confider the proceed- 
_ ings as in feri, till judgment.is given; and therefore that, 
till then, they have power to permit amendments by the com- 

s Lord Raym. 439: w 4 Burr, 1699. 
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mon law: but when judgment is once given and enrolled,’ 
no amendment is permitted in any fubfequent term’. Mif- 

takes are alfo effectually helped by the ttatutes of amendment 

and Jeofails : fo called, becaufe when a pleader perceives any; 
flip in the form of his proceedings, -and acknowleges fuch 

error (jeo faile) he is at liberty. by thofe ftatutes to amend it ;- 
which amendment is feldom’ actually made, but the benefit 

of the acts is attained by the court’s overlooking the excep- 

tion”. Thefe ftatutes are many in number, and the provifions 

in them too minute to be here taken notice of, otherwife than” 
by referring to the ftatutes themfelves?; by which all trifling. 
exceptions are fo thoroughly guarded vainly that writs of 
error cannot now be manip ginal but for {ome material mif- 
take afligned. 


Tuts is at prefent the general doctrine of amendments ; 
and it’s rife and hiftory are fomewhat curious. In the early 
ages of our jurifprudence, when all pleadings were ore tenus, 
if a flip was perceived and objected to by the oppofite party- 
or the court, the pleader inftantly acknowleged his error and 
rectified his plea; which gave occafion to that length of dia- 
logue reported in the antient year-books. So liberal were 
then the fentiments of the crown as well as the judges, that 
in the ftatute of Wales, made at Rothelan, 12 Edw. I. the 
pleadings are directed to be carried on in that principality, 
<< fine calumpnia verborum, non obfervata ilia dura confuetudine, 
<< qui cadita fyllaba cadit a tota caufa?” ‘The judgments were 
entered up immediately by the clerks and officers of the court ; 
and, if any mif-entry was made, it was rectified by the 
' minutes of the remembrance of the court itfelf. 


Wuen the treatife by Britton was publifhed, in the name 
and by authority of the king, (probably about the 13 Ecw. I, 
becaufe the laft ftatutes therein referred to are thofe of Win- 
chefter and Weftminfter the fecond) a check feems intended 
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to be given to the unwarrantable practices of: fome judges, 
who had made falfe entries on the rolls to cover their own 
mifbehaviour, and had taken upon them by amendments and 
_ rafures to falfify their own records. ‘The king therefore de- 
clares > that “< although we have granted to our juftices to 
« make record of pleas pleaded before them, yet we will not 
«c that their own record fhall: be a warranty for their own 
< wrong, nor that they may rafe their rolls, nor amend them, 
<“ nor record them, contrary to their original enrollment.” 
‘The whole of which, taken together, amounts to this, that 
a record futedpeniputly or erroneoufly made up, to ftifle or 
pervert the truth, fhould not be a fanéction for error; and 
that a record, originally made up according to the truth of 
the cafe, fhould not afterwards by any private rafure or 
amendment be altered to any finifter purpofe. 


Bur when afterwards kine Edward, on his return from 
his French dominions in the fevcnteenth year of his reign, 
after upwards of three years abfence, found it neceflary (or 
convenient) to profecute his judges for their corruption and 
other mal-praCtices, the perverfion of judgments" by erafing 
and altering records was one of the caufes affigned for the’ 
heavy punifhments inflicted upon almoft all the king’s jufti- 
ces, even the moft able and. upright °. ‘Fhe feverity of which 


againft fir Ralph Hengham (a very 
learned judge, to whom we are obliged 


b Brit. proc. Zy 3e 
c Judicia perverterunt, et in aliis er- 


raverun?, (Matth, Weft. 4, D. 1289.) 

4 Among the other judges, fir Ralph 
Hengham chief juftice of the king’s 
bench is faid to have been fined 7000 
marks, fir Adam Stratton chief baron 
ef the exchequer 34000 marks, and 
Thomas Wayland chief juftice of the 
common pleas to have been attainted of 
felony, and to have abjured the realm, 
with a forfeiture of all his eftates; the 
whole amount of the forfeitures being 
upwards of rococo marks, or 70000 
pounds. (3 Pryn. Rec. 403, 402.) An 


incredible firm in thofe days, before pa-” 


per credit was in ufe, and when the an- 
nual falary of a chief juftice was only 
fixty marks, (Clauf. 6 Edw. I, m. 6. 
Dugd, chron, fer, 26.) The charge 


for two excellent treatifes of .pra&ice) 


_was only, according to a tradition that. 


was current in Richard the third’s time, 
(Yearbook, M. 2 Ric. III, 10.) his al- 
tering out of mere compaffion a fine, 
which was fet upon a very poor man, 
from 135. 44. to 6s, 8d. for which he 
was fined 800 marks; a more probable 
fum than 7c00. It is true, the book 
calls the judge fo punifhed Ingham: and 
not Hengbam : but I find no judge of the. 
name of Ingham in Dugdale’s Serres; and 
fir Edward Coke (4 Inft. 255.) and fir 
Matthew Hale (1 P. C. 646.) underftand 
it to have been the chief juftice. And 
certainly his offence (whatever. it was) 
was nothing very atrocious or difgrace- i 
ful: for though removed from the king’s- 
bench 
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proceedings feems fo. to have alarmed the fucceeding. judges,- 
that, through a fear of being faid to.do wrong, they hefitated” 
at doing that which was right. As it was fo hazardous to. 
alter a recerd, even from compaffionate matives, (as hap». 
pened in Hengham’s cafe, which in {trictnefs. was certainly 
indefenfible) they. refolved not to touch a record any more ; 
but held that even palpable. errors, when enrolled and. the 
term at an end, were too facred to be. rectified or called in. 
queftion: and, becaufe Britton ‘had. forbidden. all criminal 
and: clandeftine alterations, to make a record- fpeak-a falfity,- 
they conceived that they might not judicially and publicly: 
amend it, to make it agreeable to truth. In Edward the 
third’s time indeed, they once ventured (upon the certificate: 
of the juftice in eyre) to eftreat a larger fine than: had been: 
recorded by the clerk-of the court below*®: but, inftead. of 
amending the clerk’s erroneous record, they made-a fecond 
enrollment of what the juftice had’ declared: ore tenus; and 
left it to be fettled- by pofterity in which of the two rolls that: 
abfolute verity refides, which every record is faid to import 
in itfelf*, And, in the reign of Richard'the fecond, there 
are inftances £ of their refufing to amend’ the moft palpable’ 
errors and mif-entries, unlefs by the authority of parliament,- 


To this real:fullennefs, but.affected timidity, of the-judges: 
fuch a narrownefs. of. thinking was added; that every flip 
(even of a fyllable or a Jetter") was now held to be fatal to- 
the pleader, and overturned’ his client’s.caufe}. If they-durft: 


bench at this time (together with the. 


reft of the judges) we find him about 
eleven years afterwards one of the juftices 
in eyre for the general perambulation of 
the forefts; (Rot. perambul, foreft. in 
turri Lond, 29 Edw, I. m. 8.) and the 
next year made chief juftice of the com- 
mən pleas, (Pat. cg Edw. I. my7. 
Dugd. chron. fer. 32.) in which office 
he continued till his death in 2 Edw. H. 
(Clauf.1 Edw. II. m.1g. Pat. 2 Edw. 
II. p. 1. m. 9. Dugd. 34. Selden. pref, 
to Hengham.) There is an appendix to 
this tradition, remembered by juftice 
Southcote in the reign of queen Eliza- 


beth; (3 Inf, 72. 4 Inf. 255.) that 


2 


with this fine of chief juftice Hengham 
a clock houfe was built at Weftminfter, . 
and furnified with a elcck, to be heard’ 
into Wefts.infter-hall, Upon which, 
ftory I hall only remark, that the firft. 
introduétion of clocks was not till an 
hundred years afterwards, abcut the end 
of the fourteenth centyry. (Encyclopedie, 
tit.-Forloze. 6 Rym, Foed. 590.) 

e y Hal. P.C. 647... 

f 1 Leon. 183. Co, Litt. 117. See- 
pag. 33r. 

g 1 Hal. P.C, 648, 

b Stat. 14 Edw, IJI. c. 6. 

i In thofe days it was ftri€tly true,” 
what Ruggle (in his ignoramms) has hn- 

moroufly 
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not, or would not, fet right mere formal miftakes at any 
time upon equitable terms and conditions, they at leaft 
. fhould have held, that trifling objeCtions were at all times 
inadmiffible ; and that more folid exceptions in point of form- 
came too late when the merits had been tried. They might, 
through a decent dégree of tendernefs, have excufed them- 
felves from amending in criminal, and efpecially in capital, 
cafes. They needed not have granted an amendment, where 
it would work an injuftice to either party; or where he could 
not be put in as good a condition, as if his adverfary, had 
made no miftake. And, if it was feared that an amendment 
after trial might fubject the jury to an attaint, how eafy was 
it to make waiving the attaint the condition of allowing the 
amendment! And yet thefe were among the abfurd reafons . 
alleged for never fuffering amendments at all * ! | 


THE precedents then fet were afterwards moft {crupuloufly 
followed', to the great obftruction of juftice, and ruin of 
the fuitors; who have formerly fuffered as much by thefe 
obftinate fcruples and literal ftrictnefs of the courts, as they 
could have done even by their iniquity. After verdicts and 
judgments upon the merits, they were frequently reverfed for 
flips of the pen or mif-fpellings : and juftice was perpetually 
intangled in a net of mere technical jargon. The legiflature 
hath therefore been forced to interpofe, by no lefs than 
twelve ftatutes, to remedy thefe opprobrious niceties: and 
it’s endeavours have been of late fo well feconded by judges 
of a more liberal caft, that this unfeemly degree of ftrictnefs 
is almoft entirely eradicated; and will probably in a few years 
be no more remembered, da the learning of effoins and de- 
faults, or the counterpleas of voucher, are at prefent. But, 
to return to our writs of error. 


- IF a writ of error be brought after verdiSt, he that brings 
the writ, or that is plaintiff in error, muft in moft cafes find 
fubftantial pledges of profecution, or bail™: to prevent de- 


moroufly applied to more modern plead- 1 8 Rep. 156, Ge. 
ings ; ‘4 in noflra lege unum comma ever- m Stat. 3 Jac. I. c. 8: 13 Car. IL 
* tit totum placitum,” c2. 16 & 17 Car. II. c. 8, 


k Styl, 207. 
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lays by frivolous pretences to appeal; and for fecuring pay- 
ment of cots and damages, which are now payable by the 
vanquifhed party in all, except a few particular, inftances, 
by virtue of the feveral ftatutes recited in the margin °. 


A wRIT of error lies from the inferior courts of record in 
England into the king’s bench °, and not into the common 
vibes P, Alfo from the king’s bench in Treland to the king’s 
bench in England. It likewife may be brought from the 
common pleas at Weftminfter to the king’s bench; and then 
from the king’s bench the caufe is removeable to the houfe 
of lords. From proceedings on the law fide of the exchequer 
a writ of error lies into the court of exchequer chamber be- 
fore the lord chancellor, lord treafurer, and the judges of the 
court of king’s bench and common pleas: and from thence © 
it lies to the houfe of peers. From proceedings in the king’s 
bench, in debt, detinue, covenant, account, cafe, ia: l 
or trefpafs, originally begun therein by bill (except where, 
the king is party) it lies to the exchequer chamber, before 
the juftices of the common pleas, and barons of the exche- 
quer; and from thence alfo to the houfe of lords 3; but. 
where the proceedings in the king’s bench do not firft com- 

mence therein by bill, but by original writ fued out of chan- 
cery ', this takes the cafe out of the general rule laid down 
by w ftatute ° ; fo that the writ of error then lies, without: 
any odiate {tage of appeal, directly to the houfe of 
lords, the dernier refort for the ultimate decifion of every 
civil action. Each court of appeal, in their refpective ftages, 
may, upon hearing the matter of law in which the error is 
affigned, reverfe or affirm the judgment of the inferior courts ;., 
but none of them are final, fave only the houfe of peers, to. 
whofe judicial decifions all other tribunals muft therefore 
fubmit and conform their own, And thus much for reverfal 
or affirmance of judgments by writs in the nature of appeals. 


Demen. VII. c. 10. 13 Car, TI. q Stat. 27 Eliz. c. 3. 
c.2. $&g W. II. corr. 4 & 5 Ann, r See page 42. ’ 
c, 16, § í Roll, Rep. 264. 1 Sid. 424.: 


° See chap, 4. 1 Saund. 346, Carth, 180, Comb, 295. 
P Finch, L. 480: Dyer. 250, a 
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CHAPTER THE TWENTY SIXTH. 


Or EXECUTION. 


ped 


T the regular judgment of the court, after the decifion 
of the fuit, be not fufpended, fuperfeded, or _reverfed, 
by one or other of the methods mentioned in the two prce- 
ceding chapters, the next and laft ftep is the execution of that 
judgment; or, putting the fentence of the law in force. 
This is performed in different manners, according to the na- 
ture of the action upon which it is founded, and of the judg- 
ment whichis had or recovered. 


IF the plaintiff recovers in an action real or mixed, where- 
inthe feifin or poffeffion of land is awarded to him, the writ 
of execution fhall be an habere facias feifinam, or writ of 
feifin, of a freehold ; or an babere facias poffeffionem, or writ 
of poffeffion *, of a chattel intereft>. ‘Thefe are writs direét- 
ed to the fheriff of the county, commanding him to give ac- 
tual poffeffion to the plaintiff of the land fo recovered: in the 
execution of which the fheriff may take with him the pofe 
comitatus, or power of the county ; and may juftify breaking 
open doors, if the poffeffion be not quietly delivered. But, 
if it be peaceably yielded up, the delivery of a twig, a turf, 
or the ring of the door, in the name of feifin, is fufficient 
execution of the writ. Upon a prefentation to a benefice re- 
' çovered in a guare impedit, or aflife of darrein prefentmenty 


a Append, N°, II. §. 4. b Finch, L, 470, 
he 
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the execution is by a writ de clerico admittenda ; direfted, not 
to the fheriff, but to the bifhop or archbifhop, and requiring 
him to admit and inftitute the clerk of the plaintiff. 


In other actions, where the judgment is that fomething in 
fpecial be done or rendered by the defendant, then, .in order 
to compel him fo to do, and to fee the judgment executed, a 
fpecial writ of execution iffues to the fheriff according to the 
nature of the cafe. As upon an affe of quad permittat profter- 
nere for a nufance, where one part of the judgment is guod 
amoveatur, a writ goes to. the. fheriff to abate it at the charge 
of the party, which likewife iffues even in cafe of an indi&- 
ment®, Upon a replevin the writ of execution is the writ de 
retorno habendo*; and, if the diftrefs be eloigned, the defend- 
ant {hall have a capias in withernam*, but, on the plaintiff’s 
tendering the damages and fubmitting to a fine, the procefs 
in. withernam fhallbe ftayedf. In detinue, after judgment, 
the plaintiff fall have a di/iringas, to compel the defendant 
to deliver the goods, by repeated diftrefles of his chattels 3; 
or elfe a fcire facias againft any.third perfon in whofe hands 

they may happen to be, to fhew caufe why they fhould not 
be delivered; and, if the defendant ftill continues obftinate, 
then (if the judgment hath been by default or on demurrer) 
the fheriff fhall fummon an inqueft to afcertain the value of 
the goods, and the plaintiff’s damages; which (being either 
fo affeffed, or by the verdict in EN of an iffue*) fhall be le- 
vied on the perfon or goods of the defendant. So that, after 
all, in replevin and detinue, (the only actions for recovering 
the fpecifiç poffeffion of perfonal chattels) if the wrongdoer be 
very perverfe, he cannot be compelled to a reftitution of the 
identical thing taken or detained ; but he {till has his ele&tion, 
to deliver the goods, or their dlp : an imperfection in the. 
Jaw, that refults from the nature of perfonal property, which 
is eafily concealed or conveyed out of the reach of juftice, 
and not always amefnable to the magiftrate, 


c Comb, 10. & 1 Roll. Abr, 737. Raft, Entr. 
d See pag. 150. , ey: 

€ See pag. 148. h Bro, Abr. ¢, Damages. 29° 

f 2 Leon, 174 t Keilw. 64. 
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EXECUTIONS in actions where money only is recovered, 
as a debt or damages, (and not any fpecific chattel) are of 
five forts : either againft the body of the defendant ; or againft 
his goods and chattels ; or againft his goods and. the profits of 
his lands; or againft his goods and the poffeffion of his lands; 
or againft all three, his body, lands, and goods, 


1. THE firft of thefe fpecies of execution, is by writ of 
capias ad fatisfaciendumi; which diftinguifhes it from the 
former capias, ad refpondendum, which lies to compel an 
appearance at the beginning of a fuit. And, properly fpeak- 
ing, this cannot be fued out againft any but fuch as were li- 
able to be taken upon the former capias £. ‘The intent of it 
is, to imprifon the body of the debtor till fatisfa€tion be made 
for the debt, cofts, and damages: it therefore doth not lie. 
againft any privileged perfons, peers or members of parlia- 
ment, nor againit executors or adminiftrators, nor againft 
fuch other perfons as could not be originally held to bail. 
And fir Edward Coke alfo gives us a fingular inftance}, 
where a defendant in 14 Edw. IHI. was difcharged from a ca- 
pias becaufe he was of fo advanced an age, quod poenam im- 
prifonamenti fubire non poteft. If an action be brought againft 
an hufband and wife for the debt of the wife, when fole, 
and the plaintiff recovers judgment, the capras fhall ifue to 
take both the hufband and wife in execution ™: but, if the 
action was originally brought againft herfelf, when fole, and 
pending the fuit fhe marries, the capzas fhall be awarded 
againft her only, and not againft her hufband*. Yet, if 
judgment be recovered againft an hufband and wife for the 
contract, nay even for the perfonal mifbchaviour °, of the 
wife during her coverture, the capias fhall ifue againft the 
hufband only: which is one of the many great privileges 
of Englifh wives. 


j Append. N9, III, §. 7. m Moor. 704. 
k 3 Rep, 12. n Cro, Jac. 323. 
} z Inf. 289. © Cro, Car, 513. 
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THE writ of capias ad fatisfaciendum is an execution of the © 
shigheft nature, inafmuch as it deprives a man of his liberty, 
till he makes the fatisfaction awarded ; and therefore, when 
aman is once taken in.execution upon this writ, no other 
procefs can be fued out againft his lands or goods. Only, by ` 
ftatute 21 Jac. I. c. 24. if the defendant dies, while charged 
in execution upon this writ, the plaintiff may, after his death, 
fue out new execution againft his lands, goods, or chattels. 
The writ is directed to the fheriff, commanding him to take 
the body of the defendant and have him at Weftminfter, ‘on 
a day therein named, to make the plaintiff fatisfaction for 
his demand. And, if he does not then make fatisfaction, he 
muft remain in.cuftody till he does. This writ may be fued 
out, as may all other executory procefs, for cofts, againft a 
plaintiff as well as a defendant, when judgment is had 
againft him. | . 


WHEN a defendant is once in cuftody upon this proeefs, 
he is to be kept iz aréta et falva cuftodia: and, if he be after- 
wards feen at large, it is an efcape; and the plaintiff may 
have an action thereupon againft the fheriff for his whole 
debt. For though, upon arrefts and what is called me/ne 
procefs, being fuch as intervenes between the commence- 
ment and end of a fuit ?, the fheriff, till the ftatute 8 & g W. 
II]. c. 27. might have indulged the defendant as he. pleafed, 
fo as he produced him in court to anfwer the plaintiff at the 
return of the writ: yet, upon a taking in execution, he could 
never give any indulgence ; for, in that cafe, confinement 
is the whole of the debtor’s punifhment, and of the fatisfac- 
tion made to the creditor, Efcapes are either voluntary, or 
negligent. . Voluntary are fuch as are by the exprefs confent 
of the keeper, after which he never can retake his prifoner 
again 4, (though the plaintiff may retake him at any time") 
but vd fheriff muft anfwer for the debt. Negligent efcapes 
are where the prifoner efcapes without his keeper’s knowlege 
or confent ; and then upon frefh purfuit the defendant may 

P See pag. 279, * E Stat, 8. & 9 W. Ill, 27. 
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be retaken, and the fheriff fhall be excufed, if he has him 
again before amy action brought againft himfelf for thè ef- 
cape’. A refcue of a prifoner im execution, either going to 
gaol or in. gaol, or a Breach of prifon, will not excufe the 
fheriff from being guilty of and anfwering for the efcape; for 
he ought to have fufficient force to keep him, feeing he may 
command the power of the county‘. But by ftatute 32 Geo. 
H. c. 28. if a defendant, charged in execution for any debt 
lefs than'100/, will furrender all his effe&s to his creditors, 
(except his apparel, bedding, and tools of his trade, not 
amounting in the whole to the value of tof.) and will make 
oath of his puntual compliance with the ftatute, the prifoner 
may be difcharged, unlefs the creditor infifts on detaining 
him ; in‘ which cafe he fhall allow himi'as. 44. per week, 
to be-paid- on the firft day of every week, and on failure ‘of 
réoular payment the prifoner fhall be difcharged. Yet the 
creditor may at any future time have execution againft the 
lands and goods of the defendant, though never more againft 
his: peroni: And; on the’other hand, the creditors may, as 
in cafe of bankruptcy, compel (undér pain of tranfportation 
for Teven years) fuch debtor' charged in execution for any 
débt"under'100/, to ‘make a difcovery and furrender of all 
his €ffects for their benefit; whereupon he is alfo entitled to 
the like‘difcharge of his perfon. 


- Tra capias ad fatisfaciendum is fued out, and a non eft inven- 
tus is returned thereon, the plaintif may fue-out a 'procefs 
again{t the bail, if any were given < who, we may remember; 
ftipulated in this triple alternative ; that the defendant 
fhould, if condemned in the fuit, fatisfy the plaintiff his 
debt’ and -cofts or, that he- fhould furrender himfelf a 
ptifoner; or, that they would pay it for him: as there- 
fore the two former branches of the alternative are neither of 
them complied with, the latter muft immediately take place ¥. ° 
In ordet to which .a- writ of fcire facias may be fued out 
againft the bail, commanding them to fhew caufe why the 
plaintiff fhould not have execution againft them for his 
s F, N. B. 130. . X Lutw. 1269—1273. 
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debt and damages: and on fuch writ, if they fhew no fuffi- 
éient caufe, or the defendant does not furrender himfelf on 
the day of the return, or of fhewing caufe (for afterwards is 
not fufficient) the plaintiff may have judgment againft the 
bail, and take out a writ of capias ad fattsfaciendum, or other 
procefs of execution againft them. 


2. THE next fpecies of execution is again the coods and 
chattels of the defendant; and is called a writ of feri facias”s 
from the words in it where the fheriff is commanded, guod, 
fieri faciat de bonis, that he caufe to be made of the goods and 
chattels of the defendant the fum or debt recovered. This 
lies as well againft privileged perfons, peers, &’c, as other 
common perfons; and againft executors or adminiftrators 
with regard to the goods of the deceafed. The fheriff may 
not break open any outer doors *, to execute either this, or 
the former, writ: but muft enter peaceably; and may then 
break open any inner door, belonging to the defendant, in 
order to take the goods ¥. And he may fell the goods and 
chattels ‘even an eftate for years, which is a chattel real #) 
of the defendant, till he has raifed enough to fatisfy the judg- 
ment and cofts : firft paying the waer of tne premifes, 
upon which the goods are found, the arrears of rent then 
due, not M a one year’s rent in the whole*, If part 


only of the debt be levied on a feri facias, the plaintiff may 
have a capias ad fatisfaciendum for the refidue », 


3. A THIRD fpecies of execution is by writ of vari faa. 
cias, which affe€ts a man’s goods and the profits of his lands, 
by commanding the fheriff to levy the plaintiff’s debt on the 
lands and goods of the defendant; whereby the fheriff may 
feife all his goods, and receive the rents and profits of his 
lands, till fatisfaction be made to the plaintiff‘. Little ufe 


w Append. N°, IT. §. 7. a Stat. 8 Ann. c. t4. 
x 5 Rep. g2. ~ b 1 Roll, Abr co4, Cro, Eliz. 344. 
y Palm. 54. c Finch, L. 471. 
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is now made of this writ; the remedy by elegit, which takes 
poffeffion of the lands themfelves, being much more effectual. 
But of this fpecies is a writ of execution proper only to ec- 
clefiaftics ; which is given when the fheriff, upon a common 
writ of execution fued, returns that the defendant is a bene- 
ficed clerk, not having any lay fee. In this cafe a writ goes 
to the bifhop of the diocefe, in the nature of a Jevari or fieri 
, facias’, to levy the debt and damage de bonis eccle/iafticis, 
which are not to be touched by lay hands: and thereupon 
the bifhop fends out a /egue/tration of the profits of the clerk’s 
benefice, directed to the churchwardens, to colle& the fame 
“and pay them to the plaintiff, till the full fum be raifed ©. 


4. THE fourth fpecies of execution is by the writ of ele- 
git; which is a judicial writ given by the ftatute Weftm. 2. 
13 Edw. I.c. 18. either upon a judgment for a debt, or da- 
mages ; or upon the forfeiture of a recognizance taken in the 
king’s court. By the common Jaw a man could only have 
fatisfaction of goods, chattels, and the prefent profits of 
lands, by the two laft mentioned writs of fieri facias, or le- 
vari facias; but not the poflefhon of the lands themfelves; 
which was a natural confequence of the feodal principles, 
which prohibited the alienation, and of courfe the incum- 
bring of the fief with the debts of the owner. And, when 
the reftrition of alienation began to wear away, the con- 
fequence ftill continued ; and no creditor could take the 
poffeffion of lands, but only levy the growing profits: fo 
that, if the defendant aliened his lands, the plaintiff was 
oufted of his remedy. The ftatute therefore granted this 
writ, (called an e/egit, beeaufe it is in the choice or election 
of the plaintiff whether he will fue out this writ or one of 
the former) by which the defendant’s goods and chattels are 
not fold, but only appraifed ; and all of them (except oxen 
and beafts of the plough) are delivered to the plaintiff, at fuch 
reafonable appraifement and price, in part of fatisfaction of 
his debt. If the goods are not fufficient, then the moiety or 


a Regifir, orig. 300, judic, 22. 2 Inf, 4. e 2 Burn.ecel, law. 329. 
1 ` 


Ch. 26. Wroncs. - 419 
one half of his freehold lands, which he had at the time 
of the judgment givenf, whether held in his own name 
or by any other in truft for him 8, are alfo to be delivered to`- 
the plaintiff ; to hold; till out of the rents and profits thereof 
the debt be levied, or till the defendant’s intereft be expired : 
as, till the death of the defendant, if he be tenant for life or 
in tail. During this period the plaintiff is called tenant by 
elegit, of whom we {poke in a former part of thefe commen- 
taries". We there obferved that till this ftatute, by the an- 
tient common law, lands were not liable to be charged with, 
or feifed for, debts; becaufe by this means the connection 
between lord and tenant might be deftroyed, fraudulent alie- 
nations might be made, and the fervices be transferred to be 
performed by a ftranger; provided the tenant incurred a large 
debt, fufficient to cover the land. And therefore, even by 
this ftatute, only one half was, and now.is, fubjeCt to exe- 
cution ; that out of the remainder fufficient might be left for 
the lord to diftrein upon for his fervices. And, upon the 
fame feodal principle, copyhold lands are at this day not lia- 
ble to be taken in execution upon a judgment i. But, in 
cafe of a debt to the king, it appears by magna carta, c. 8. 
that it was allowed by the common law for him to take pof- 
feffion of the lands till the debt was paid. For he, being the: 
grand fuperior and ultimate proprietor of all landed eftates, 
might feife the lands into his own hands, if any thing was 
owing from the vafal ; and could not be faid to be defrauded 
of his fervices, when the oufter of the. vafal proceeded from 
his own command, ‘This execution, or feifing of lands by 
elegit; is of fo high a’ nature, that after it the body of the 
defendant cannot be taken: but if execution can only be had 
of the goods, becaufe there are no lands, and fuch goods are 
not fufficient to pay the debt, a capias ad fatisfaciendum may 
then be had after the elegit; for fuch edegit is in this cafe no 
more in effect than a fieri faciasi. So that body and goods 
may be taken in execution; or land and goods ; but not body 


f 2 Init. 395, iy Roll. Abr. 888. 
& Stat. 29. Car. II. c, 3. j Hob. 58. 
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and land too, upon any judgment between fubjeé& and fubject 
in the courfe of the common law. But 


5. Upon fome profecutions given by ftatute; as in the 
eafe of recognizances or debts acknowleged on ftatutes mer- 
chant, or ftatutes ftaple ; (purfuant to the ftatutes 13 Edw. I. 
de mercatoribus, and 27 Edw. III. c.g.) upon forfeiture of 
thefe, the body, lands, and goods, may all be taken at once 
in execution, to compel the payment of the debt. The pro- 
cefs hereon is ufually called an extent or extendi facias, be- 
caufe the fheriff is to caufe the lands, &c. to be appraifed to 
their full extended value, before he delivers them to the 
plaintiff, that it may be certainly known how foon the debt 
will be fatished *. And by ftatute 33 Hen. VIII. c. 39. allt 
obligations made to the king fhall have the fame force, and 
of confequence the fame remedy to recover them, as a ftatute 
ftaple: though indeed, before this ftatute, the king was in= 
titled to fue out execution againft the body, lands, and goods 
of his accountant or debtor ' And his debt fhall, in fuing 
out execution, be preferred to that of every other creditor, 
who hath not obtained judgment before the king commenced 
his fuit™. “Fhe king’s judgment alfo affects all lands, which 
the king’s debtor hath at or after the time of contracting his 
debt, or which any of his officers mentioned in the ftatute 
13 Eliz. c. 4. hath at or after the time of his entering on the 
office : fo that, if fuch officer of the crown alienes for a valua- 
ble confideration, the land fhall be liable to the king’s debt, 
even in the hands of a bona fide purchafor; though the debe 
due to the king was contracted by the vendor many years 
after the alienation", Whereas judgments between fubject 
and fubject related, even at common law, no farther back 
than the firft day of the term in which they were recovered, 
in refpect of the lands of the debtor; and did not bind his 
goods and chattels, but from the date of the writ of execu- 
tion. And now, by the ftatute of frauds, 29 Car. II. c. 3, 
the judgment fhall not bind the land in the hands of a bong 


k F. N. B. 13% m Stat. 33 Hen. VIII. ¢, 29. 
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fide purchafor, but only from the time of a€tually figning the 

fame ; nor the goods in the hands of a ftranger, or a pur- 
chafor®, but only from the actual delivery of the writ to 
the theriff. 


THESE are the methods which the Jaw of England has 
pointed out for the execution of judgments: and when the 
plaintiff’s demand is fatisfied, either by the voluntary pay- 
ment of the defendant, or by this compulfory procefs, or 
otherwife, fatisfaction ought to be entered on the record, that 
the defendant may not be liable to be hereafter harrafled a fe- 
cond time on the fame account. But all thefe writs of exe- 
cution muft be fued out within a year and a day after the 
judgment is entered ; otherwife the court concludes. prima 
facie that the judgment is fatished and extinct: yet however 
it will grant a writ of fcire facias in purfuance of ftatute 
Weltm. 2. 13 Edw. I. c. 45. for the defendant to fhew caufe 
why the judgment fhould not be revived, and execution had 
againft him; to which the defendant may plead fuch matter 
as he has to allege, in order to fhew why procefs of execution 
fhould not be iffued : or the plaintiff may ftill bring an a@tion 
of debt, founded on this dormant judgment, which was the 
only method of revival allowed by the common law?. 


In this manner are the feveral remedies given by the Eng- 
lifh law for all forts of injuries, either real or perfonal, ad- 
miniftered by the feveral courts of juftice, and their refpective 
officers. In the courfe therefore of the prefent volume we 
have, firft, feen and confidered the nature of remedies, by 
the mere aét of the parties, or mere operation of law, with- 
out any fuit in courts, We have next taken a view of reme- 

dies by fuit or ation in courts: and therein have contem- 
plated, firt, the nature and fpecies of courts, inftituted for 
the redrefs of injuries in general; and then have fhewn in 
what particular courts application muft be made for the re- 
drefs of particular injuries, or the doctrine of jurifdictions and 


“© Skin, 2576 À P Co. Litt. 290. 
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cognizance. We afterwards proceeded to confider the na- 
ture and diftribution of wrongs and injuries affecting every 
fpecies of perfonal and real rights, with the refpectiv reme- 
dies by fuit, which the law of the land has afforded for every 
poffible injury. And, laftly, we have deduced and pointed 
out the method and progrefs of obtaining fuch remedies in 
the courts of juftice: proceeding from the firft general com- 
plaint or original writ ; through all the ftages of proce/s, to 
compel the defendant’s appearance ; and of pleading, or for- 
mal allegation on the one fide, and excufe or denial on the 
other ; with the examination of the validity of fuch complaint 
or excufe, upon demurrer ; or the truth of the facts alleged 
and denied, upon i/fue joined, and it’s feveral trials; to the 
judgment or fentence of the law, with refpect to the nature and 
amount of the redrefs to be {pecifically given : till, after con- 
fidering the fufpenfion of that judgment by writs in the nature 
of "A we arrived at it’s final execution ; which puts the 
party in fpecific pofleffion of his right by the intervention of 
minifterial officers, or elfe gives him an ample fatisfaction, 
either by equivalent damages, or by the confinement of his 
body, who is guilty of the injury complained of. 


Tuts care and circumfpection in the law, — in providing 
that no man’s right fhall be affected by any legal proceeding 
without giving him previous notice, and yet that the debtor 
fhall not by receiving fuch notice take occafion to efcape from 
juftice; in requiring that every complaint be accurately and 
precifely afcertained tn writing, and be as pointedly and ex- 
adtly anfwered ; in clearly ftating the queftion either of law 
or of fact; in delinea refolving the former after full ar- 
gumentative difcufion, and indifputably fixing the latter by 
a diligent and impartial trial; in correcting fuch errors as 
may have arifen in either of thofe modes of decifion, from 
accident,’ miftake, or furprize; and in finally enforcing the 
judgment, when nothing can be alleged to impeach it ; —this 
anxiety to maintain and reftore to every individual the enjoy- 
ment of his civil rights, without intrenching upon thofe of 


ic other individual in whe nation, this parental folicitudc 
which 
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which pervades our whole legal conftitution, is the genuine 
offspring of that fpirit of equal liberty which is the fingular 
felicity of Englifhmen. At the fame time it muft be owned 
to have given an handle, in fome degree, to thofe complaints, 
of delay in the practice of the law, which are not wholly 
without foundation, but are greatly exaggerated beyond the 


` 


truth. There may be, it is true, in this, as in all other de- - 


partments of knowlege, a few unworthy profeflors: who ftudy 
the fcience of chicane and fophiftry rather than of truth and 
juftice ; and who, to gratify the fpleen, the difhonefty, and 
wilfulnefs of their clients, may endeavour to fcreen the 
guilty, by an unwarrantable ufe of thofe means which were 
intended to protect the innocent, But the frequent difap- 
pointments and the conftant difcountenance, that they meet 
with in the courts of juftice, have confined thefe men (to the 
honour of this age be it fpoken) both in number and reputa- 
tion to indeed a very defpicable compafs. 


YET fome delays there certainly are, and muft unavoida- 


bly be, in the conduct of a fuit, however defirous the parties _ 


and their agents may be to come to a {peedy determination. 
Thefe arife from the fame original caufes as were mentioned 
in examining a former em ike iit from liberty, property, 
civility, commerce, and an extent of populous territory : 
which whenever we are willing to exchange for tyranny, po- 
verty, barbarifm, idlenefs, and a barren defart, we may then 
enjoy the fame difpatch of caufes that is fo highly extolled in 
fome foreign countries. But common fenfe and a little ex- 
perience will convince us, that more time and circumfpecti- 
on are requifite in caufes, where the fuitors have valuable and 
"permanent rights to lofe, than where their property is trivial 
and precarious, and what the law gives them to-day, may be 
feifed by their prince to-morrow. In Turkey, fays Montef- 
quieu', where little regard is fhewn to the lives or fortunes 
of the fubject, all caufes are quickly decided : the bafha, -on 
a fummary hearing, orders which party he pleafes to be baf- 
tinadoeéd, and then fends them about their bufinefs. But in 


9 Sce pag. 327. r Sp. L. b. 6..chea, 
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free {tates the trouble, expenfe, and delays of judicial pro- 
ceedings are the price that every fubject pays for his liberty : 
and in all governments, he adds, the formalities of Jaw in- 
creafe, in proportion to the value which is fet on the honour, 
the fortune, the liberty, and life of the fubject. 


From thefe principles it might reafonably follow, that the 
Englifh courts fhould be more fubjeé to delays than thofe of 
other nations ; as they fet a greater value on life, on liberty, 
and on property. But it is our peculiar felicity to enjoy the 
advantage, and yet to be exempted from a proportionable fhare 
of the burthen. For the courfe of the civil law, to which 
moft other nations conform their practice, is much more te~- 
dious than ours; for proof of which I need only appeal to 
the fuitors of thofe courts in England, where the practice of 
the Roman law is allowed in it’s full extent. And particu- 
larly in France, not only our Fortefcue* accufes (of his own 
knowlege) their courts of moft unexampled delays in admi- 
niftering juftice ; but even a writer of their ownt has not fcru- 
pled to teftify, that there were in his time more caufes there 
depending than in all Europe befides, and fome of them an 
hundred years old. - But (not to enlarge upon the prodigiotis 
improvements which have been made in the celerity of juftice 
by the difufe of real actions, by the ftatutes of amendment 
and jeofails’, and by other more modern regulations, which 
it now might be indelicate to remember, but which pofterity 
will never forget) the time and attendance afforded by the 
judges in our Englifh courts are alfo greater then thofe of 
many other countries. In the Roman calendar there were in 
the whole year but twenty eight judicial or triverbial" days 
allowed to the praetor for hearing caufes”: whereas, with 
us, one fourth of the year is term time, in which three courts 
conftantly fit for the difpatch of matters of law; befides the 
very clofe attendance of the court of chancery for determining 


s de Laud, LL. c. 53. u Otherwife called dies fafti, in quibus 
t Bodin. de Republ, l 6. ¢. 6, licebat proetori fari tria verba, do, dicos 
v See pag. 405, addico. (Calw, Lex. 235.) 
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fuits in equity, and the numerous courts of affife and mifi 
frius that fit in vacation for the trial of matters of fact. In- 
deed there is no other country in the known world, that hath 
an inftitution fo commodious and fo adapted to the difpatch 
of caufes, as our trials by jury in thofe courts for the decifion 
of facts: in no other nation under heaven does juftice make 
her progrefs twice in each year into almoft every part of the 
kingdom, to decide upon the fpot by the voice of the people 
themfelves the difputes of the remoteft provinces. 


AND here this part of our commentaries, which regularly 
treats only of redrefs at the common law, would naturally 
draw to aconclufion. But, as the proceedings in the courts 
of equity are very different from thofe at common law, and 
as thofe courts are of a very general and extenfive jurifdiction, 
it isin fome meafure a branch of the tafk I have undertaken, 
to give the {tudent fome general idea of the forms of practice 
adopted by thofe courts. Thefe will therefore be the fubject 
of the enfuing chapter. 
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CHAPTER THE TWENTY SEVENTH. 


Or PROCEEDINGS .1nN THE 
COURTS or EQUITY. 


BE ORE we enter on the propofed fubject of the en- 
fuing chapter, uzz. the nature and method of proceed- 
ings in the courts of equity, it will be proper to recollect the 
obfervations which were made in the beginning of this book ° 
on the principal tribunals of that kind, acknowleged by the 
conftitution of England; and to premife a few remarks upon 
thofe particular caufes, wherein any of them claims and exer- 
cifes a folejurifdiction, diftinct from and exclufive of the other. 


I HAVE already > attempted to trace (though very concife- 
ly) the hiftory, rife, and progrefs, of the extraordinary court, 
or court of equity, in chancery. The fame jurifdiction is 
exercifed, and the fame fyftem of redrefs purfued, in the 
equity court of the exchequer : with a diftinétion however as 
to fome few matters, peculiar to each tribunal, and in which 
the other cannot interfere. And, firft, of thofe peculiar to 
the chancery. 


I1. Upon the abolition of the court of wards, the care, 
which the crown was bound to take as guardian of it’s infant 
tenants, was totally extinguifhed in every feodal view; but 

a ch, 4, and 6. b pag. 49, Ge. 

® 


refulted 
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refulted to the king in his court of chancery, together with 
the general protection © of all other infants in the kingdom. 
When therefore a fatherlefs child has no other guardian, the 
court of chancery hath a right to appoint one: and, from all 
proceedings relative thereto, an appeal lies to the houfe of 
lords. The court of exchequer can only appoint a guardian 
ad litem, to ‘manage the defence of the infant if a fuit be com- 
menced again{ft him; a power which is incident to the jurif- 
diction of every court of juftice¢: but when the intereft of 
a minor comes before the court judicially, in the progrefs of 
a caufe, or upon a bill for that purpofe filed, either tribunal 
indifcriminately will take care of the property of the infant. 


2. As to idiots and lunatics : the king himfelf ufed formerly 
to commit the cuftody of them to proper committees, in every 
particular cafe; but now, to avoid folicitations and the very ' 
fhadow of undue partiality, a warrant is iflued by the king 
under his royal fign manual to the chancellor or keeper of his 
feal, to perform this office for him: and, if he aéts impro- 
periy in granting fuch cuftodies, the complaint muft be made 
to the king himfelf in council f. But the previous proceed- 
ings on the commiffion, to inquire whether or no the party 
be an idiot or a lunatic, are on the law-fide of the court of 
chancery, and can only be redreffed (if erroneous) by writ of: 
error in the regular courfe of law. i 


3. Tue king, as parens patriae, has the general fuperin- 
tendence of all charities; which he exercifes by the keeper of 
his confcience, the chancellor. And therefore, whenever it 
is neceflary, the attorney-general, at the relation of fome in- 
formant, (who is ufually called the relator) files ex officio an 
information in the court of chancery to have the charity pro- 
perly eftablifhed. By ftatute alfo 43 Eliz. c. 4. authority is 
given to the lord chancellor or lord keeper, and to the chan- 
cellor of the duchy of Lancafter, refpectively, to grant com- 


c F. N. B. 27. e See book I. ch. 8. 
a Cro. Jac. 641. z2 Lev. 163. P. f 3P. Wms, 108. See Reg. Br. 267. 
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miffions under their feveral feals, to inquire into any abufes 
of charitable donations, and rectify the fame by decree; 
which may be viewed in the refpective courts of the feveral 
chancellors, upon exceptions taken thereto. But, though 
this is done in the petty bag office in the court of chancery, 
becaufe the commiffion is there returned, it is not a proceed- 
ing at common law, but treated as an original caufe in the 
court of equity. The evidence below is not taken down in 
writing, and the refpondent in his anfwer to the exceptions 
may aliege what new matter he pieafes; upon which they go 
to proof, and examine witnefles in writing upon all the mat- 
ters in iffue: and the court may decree the refpondent to pay 
all the cofts, though no fuch authority is given by the fta- 
tute. And, as it is thus confidered as an original caufe 
throughout, an appeal lies of courfe from the chancellor’s 
decree to the houfe of peers £, notwithftanding any loofe opi- 
nions to the contrary *. 


4. By the feveral ftatutes, relating to bankrupts, a fum- 
mary jurifdiction is given to the chancellor, in many matters 
confequential or previous to the commiffions thereby directed 
to be iffued ; from’which the ftatutes give no appeal. 


On the other hand, the jurifdiction of the court of chan- 
cery doth not extend to fome caufes, wherein relief may be 
had in the exchequer. No information can be brought, in 
chancery, for fuch miftaken charities, as are given to the 
king by the ftatutes for fupprefling fuperftitious ufes. Nor 
can .chaneery give any relief againft the king, or direct any 
act to be done by him, or make any decree difpofing of or 
affecting his property; not even in cafes where he isa royal 
truftee'. Such caufes muft be determined in the court of 
exchequer, as a court of revenue; which alone has power 


g Duke’s char. ufes. 62.3128. Cor- ny. Cane. 24 Ott. 1740. Reeve v. At- 
poration of Burford v, Lenthall, Canc, torney-general. Canc, 27. Nov. 1741. 
o May, 1743. Lightboun v, Attorncy-general, Canc. 

h 2 Vern. 118. 2 May, 1743. 
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over the king’s treafure, and the officers employed in it’s ma- 
nagement: unlefs where it properly belongs to the duchy 
court of Lancafter, which hath alfo a fimilar jurifdiGicn as 
a court of revenue; and, like the other, confifts of both a 
court-of law and a court of equity. | 


In all other matters, what is faid of the court of equity in 
chancery will be equally applicable to the other courts’ of 
equity. Whatever difference there may be in the forms of 
practice, it arifes from the different conftitution of their offi- 
cers: or, if they differ -in any thing more effential, one of 
them muft certainly be wrong; for truth and juftice are al~ 
ways uniform, and ought equally to be adopted by them all. 


Ler us next take a brief, but comprehenfive, view of the 
general nature of equity, as now underftood and practifed in: 
our feveral courts of judicature. I have formerly touched.. 
upon it*, but imperfectly: it deferves a more complete ex- 
plication. Yet as nothing is hitherto extant, that can give 
a firanger a tolerable idea of the courts of equity fubfifting. 
in England, as diftinguifhed from the courts of law, the 
compiler of thefe-obfervations cannot but attempt it with dif- 
fidence; thofe who know them .beft, are too much employed: 
to find tinie to write; and thofe, who have attended but lit- 
tle in thofe courts, muft be often at a lofs for materials. | 


SQview then, in it’s true and genuine meaning, is the 
foul and fpirit of all law : pofitive law is conftrued, and ratios 
nal law is made, by it, In this, equity is fyrtonymous to 
juftice ; in that, to the true fenfe and found interpretation 
of the rule. But the very terms of a court of sguity, and a 
court of Jaw, as contrafted to each other, are apt to confound 
and miflead us:'as if the one judged without equity, and 
the other was not bound by any law. Whereas every defini- 
tion or illuftration to be met with, which now draws a line 
between the two jurifdictions, by fetting law and equity in 


k Vol, I, introd, §, 2, & 3. ad calc, 
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oppofition to each other, will be found either totally erro- 
neous, or erroneous to a certain degree, 


y. Tuus in the firft place it is faid}, that it is the bufi- 
nefs of a court of equity in England to abate the rigour of 
the common law. But no fuch power is contended for. Hard 
was the cafe of bond-creditors, whofe debtor devifed away his 
real eftate ; rigorous and unjuft the rule, which put the de- 
vifee in a better condition than the heir™: yet a court of 
equity had no power to interpofe. Hard is the common law 
ftill fubfifting, that land devifed, or defcending to the heir, 
fhall not be liable to fimple contract debts of the anceftor or 
devifor ”, although the money was laid out in purchafing 
the very land; and that the father fhall never immediately 
fucceed as heir to the real eftate of the fon’: but a court of 
equity can give no relief; though in both thefe inftances the 
artificial reafon of the law, arifing from feodal principles, has 
-long ago entirely ceafed. The like may be’ obferved of the 
defcent of lands to a remote relation of the whole blood, or 
even their efcheat to the lord, in preference to the owner’s 
half-brother? ; and of the total ftop to all juftice, by caufing 
the parol to demur 1, whenever an infant is fued as heir or is 
party toa real action. _ In all fuch cafes of pofitive law, the 
courts of equity, as well as the courts of law, muft fay with 
Ulpian ", °° hoc quident perquam durum eft, fed ita lex feripta eft.” 


2. Ir is faid *, that a court of equity determines according 
to the fpirit of the rule, and not according to the ftriGinefs of 
the letter. But fo alfo does.a court of law. Both, for in- 
ftance, are equally bound, and equally profefs, to interpret 
ftatutes according to the true intent of the legiflature. Inge- 
neral laws all pra cannot be forefeen ; or, if forefeen, can- 
not be exprefied : {ome will arife that wil! fall within the 


1 Lord Kayms. prine. of equit. 44. . p Ibid. pag. 22.7. 
m See Vol. If. ch. 23. pag. 378. q See pag. 300. 
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meaning, though not within the words, of the legiflator ; afd 
others, which may fall within the letter, may be contrary to 
his meaning, though not exprefsly excepted. Thefe cafes, 
thus out of the letter, are often faid to be within the equity, 
of an act of parliament; and fo cafes within the letter 
are frequently out of the equity. Here by equity we mean 
nothing but the found interpretation of-the law; though 
the words of the law itfelf may be too general, too {pecial, or 
otherwife inaccurate or defective. Thefe then are the cafes 
‘which, as Grotius? fays, ‘< lex non exadte definit, fed arbitrio 
cc boni viri permittit ;”’ in order to find out the true fenfe and 
meaning of the lawgiver, from every other topic of conftruc~ 
tion. But there is not a fingle rule of interpreting laws, 
whether equitably or ftrictly, that is not equally ufed by the 
judges in the courts both of law and equity : the conftrution 
muft in both be the fame: or, if they differ, it is only as one 
court of law may alfo happen to differ from another. Each 
endeavours to fix and adopt the true fenfe of the law in quef- 
tion ; neither can enlarge, diminifh, or alter, that fenfe in a 
fingle tittle. 


g AGAIN, it hath been faid”; that. fraud, accident, and 
truf? are the proper and peculiar objets of a court of equity» 
But every kind of fraud is equally cognizable, and equally ad- 
verted to, in a court of Jaw: and fome frauds are only cog- 
nizable there, as frauds in obtaining a devife of lands, which 
is-always fent out of the equity courts to be there deter- 
mined. Many accidents are alfo fupplied in a court of law; 
as, lofs of deeds, miftakes in receipts or accounts, ‘wrong 
payments, deaths which make it impoffible to perform 2 con- 
dition literally, and a multitude of other contingencies : 
and many cannot be relieved even in a court of equity; as, 
if by accident a recovery is ill fuffered, a devife il] exe- 
cuted, a contingent remainder deftroyed, or a power of leafing 
omitted in a family fettlement.. A technical tru/?, indeed, 
created by the limitation of a fecond ufe, was forced into 
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the courts of equity, in thc manner formerly mentioned ¥ : 
and this fpecies of trufts, extended by inference and conftruc- 
tion, have ever fince remained as a kind of peculium in thofe 
courts. But there are other trufts, which are cognizable in 
a court of law: as depofits, and all manner of bailments ; 
and efpecially that implied contra&, fo highly beneficial and 
ufeful, of having undertaken to account for money received 
to another’s ufe*, which is the gréund of an action on the 
cafe almoft as univerfally remedial as a bill in equity. 


4. Once more; it has been faid that a court of equity is 
not bound by rules or precedents, but acts from the opinion 
of the judge Y, founded on the circumftances of every parti- 
cular cafe. Whereas the fyftem of our courts of equity is a 
laboured connected fyftem, governed by eftablifhed rules, 
and bound down by precedents, from which they do not de- 
part, although the reafon of fome of them may perhaps be 
liable to objection. * Thus, the refufing a wife her dower in 
a truft-eftate*, yet allowing the hufband his curtefy: the 
holding the penalty of a bond to be merely a fecurity for the 
debt and intereft, yet confidering it fometimes as the debt it- 
felf, fo that the intereft fhall not exceed that penalty*: the 
diftinguifhing between a mortgage at five per cent, with a 
claufe of reduction to four, if the intereft be regularly paid, 
and a mortgage at four per cent, with a claufe of enlargement 
to five, if the payment of the intereft be deferred: fo that the 
former fhall be deemed a confcientious, the latter an unrigh= < 
teous bargain? : all thefe, and other cafes that might be in- 
ftanced, are plainly rules of pofitive law ; fupported only by 


w Book 1I. ch. 20. 
- x See pag, 162. 
Y This is ftated by Mr Selden (Ta- 
letalk. tit. equity.) with more plea- 
fantry than truth. ‘‘ For Jaw, we have 
“a meafure, and know what to truf 
s€ to: eguity is according to the confcr 
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the reverence that is fhewn, and generally very properly 
fhewn, toa feries of former determinations ; that the rule 
of property may be uniform and fleady. Nay, fometimes a 
precedent is fo ftrictly followed, that a particular judgment, 
founded upon fpecial circumftances®, gives rife to a general 
rule, i 


Iy fhort, if a court of equity in England did really act, as 
a very ingenious writer in the other part of the ifland fuppofes 
it (from theory) to do, it would rife above all law, either 
common or ftatute, and be a moft arbitrary legiflator\in every 
particular cafe. No wonder he is fo often miftaken. Grotius, 
or Puffendorf, or any other of the great mafters of jurifpru- 
dence, would have been as little able to difcover, by their 
own light, the fyftem of a court of equity in England, as the 
fyftem of a court of law. Efpeciaily,-as the notions before- 
mentioned, of the character, power, and pradtice of a court 
of equity, were formerly adopted and propagated (though not 
with approbation of the thing) by our principal antiquarians 
and lawyers; Spelman ¢, Coke*, Lambard‘, and Selden £, 
and even the creat Bacon* himfelf. But this was in the in- 
fancy of our courts of equity, before their jurifdiGion was 
fettled, and when the chancellors themfelves, partly from 
their ignorance of law (being frequently bifhops or ftatefmen) 
partly from ambition and luft of power (encouraged by the 
arbitrary principles of the age they lived in) but principally 
from the narrow and unjuit decifions of the courts of law, 
had arrogated to themfclves fuch unlimited authority, as hath 
totally been difclaimed by their fucceflors for now above a cen- 
tury paft. The decrees of a court of equity were then rather 
in the nature of awards, formed on the fuaden tro re nata, 
with more probity of intention than knowledge of the fubject ; 


c See the cafe of Fofter and Munt, ipfas, quin, elucente niwa ratione, recog- 
3 Vern. 473. with regard to the undil- — nofiat quae voluerit, mutet et deleat prout 
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- founded on no fettled principles, as being never defigned, 
and therefore never ufed, for precedents. But the Milen 
of jurifprudence, in our courts both of law and equity, are 
‘now equally artificial fyftems, founded in the fame principles 
of juftice and pofitive Jaw ; but varied by different ufages in 
the forms and mode of their proceedings; the one being ori- 
ginally derived (though much reformed and improved) from 
the feodal cuftoms, as they prevailed in different ages in the 
Saxon and Norman judicatures ; the other (but with equal 
i nprovements) from the imperial and pontificial formularies, 
introduced by their clerical chancellors. 


THe fugeeftion indeed.of every bill, to- give jurifdiction 
to the courts of equity, (copied from thofe aula times) is, 
that the complainant hath no remedy at the common law. 
But he, who fhould from thence conclude, that no cafe is 
judged of in equity where there might have been relief at 
law, and at the fame time cafts his eye on the extent and 
variety of the cafes in our equity-reports, muft think the law 
a dead letter indeed. The rules of property, rules of evi- 
dence, and rules of interpretation in both courts are, or 
fhould be, exactly the fame: both ought to adopt the beft, or 
muft ceafe to be courts of juftice. F ormerly fome caufes, 
which now no longer exift, might occafion a different rule 
to be followed in one court, from what was afterwards 
adopted in the other, as founded in the nature and reafon of 
the thing: but, the inftant thofe caufes ceafed, the meafure 
of fubftantial juftice ought to have been the fame in both. 
Thus the penalty of a bond, originally contrived to evade 
the abfurdity of thofe monkifh conftitutions which prohibited 
taking -intereft for money, was therefore very pardonably 
confidered as the real debt in the courts of law, when the 
debtor neglected to perform his agreement for the return of 
the loan with intereft : for the judges could not, as the law 
then itood, give judgment that the intcreft fhould be fpeci- 
fically paid. But when afterwards the taking of intereft be- 
came legal, as the neceffary companion of commerce i, nay 
after the flatute of 37 Hen. VIII. c. g.-had declared the 

l i Sce Vol, II pag- ii;6. 
debt 
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debt or loan itfelf to be “ the juft and true intent”. for which 
the obligation was given, their narrow minded fucéeffors ° 
{till adhered wilfully and technically to the letter of the 
antient precedents, and refufed to confider the payment of 
principal, intereft, and cofts, as a full fatisfa€tion of the 
bond. At the fame time more liberal men, who fate in the 
courts of equity, conftrued the inftrument, according to it’s 
« juft and true intent,” as merely a fecurity for the loan : 
in which light it was certainly underftood by the parties, 
at leaft after thefe determinations; and therefore this con- 
ftruétion fhould have been univerfally received. So in 
mortgages, being only a landed as the other is-a perfonal 
fecurity for the money lent, the payment of principal, in- 
tercft, and cofts ought at any time, before judgment exe- 
cuted, to have faved the forfeiture in a court of law, as well 
as in a court of equity. And the inconvenience as well 
as injuftice, of putting different conftructions in different 
courts upon one and the fame tranfaction, obliged the par- 
liament at length to interfere, and to direct by the ftatutes 
4&5 Ann. c. 16. and 7 Geo. II. c. 20. that, in the cafes 
of bonds and mortgages, what had long been the practice of 
the courts of equity fhould alfo for the future be followed in 
the courts of law. Jes a 

AGAIN; neither a court of equity nor of Jaw can vary 
men’s wills or agreements, or (in other words) make wills 
or agreements for them. Both are to underftand them truly, 
and therefore both of them uniformly, One court ought not” ` 
to extend, nor the other abridge, a lawful provifion delibe- 
rately fettled by the parties, contrary to it’s juft intent. A 
court of equity, no more than a court of law, can relieve 
againft a penalty in the nature of ftated damages; as a rent 
of 5/. an acre for ploughing up antient meadow *: nor 
againft a lapfe of time, where the time is material to the 
contract; as in covenants for renewal of leafes, Both 
courts will equitably conftrue, but neither pretends to con- 
trol or change, a lawful ftipulation or engagement. 
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THe rules of decifion are in both courts equally appofite 
to the fubjects of which they take cognizance. Where the 
fubject-matter is fuch as requires to be determined fecundum 
aequum et bonum, as generally upon actions on the cafe, the 
judgments of the courts of law are guided by the moft libe- 
ral equity. In matters of pofitive right, both courts muft 
fubmit to and follow thofe antient and invariable maxims 
“© quae reliéta funt et tradita'.” Both follow the law of na- 
tions, and collect it from hiftory and the moft approved au- 
thors of all countries, where the queftion is the object of 
that law: as in cafe of the privileges of embafladors ™, 
hoftages, or ranfom-bills". In mercantile tranfactions they 
‘follow the marine law °, and argue from the ufages and au- 
thorities received in al] maritime countries. Where they exer- 
cife a concurrent jurifdiction, they both follow the law of the 
proper forum?: in matters originally of ecclefiaftical cogni- 
zance, they both equally adopt the canon or imperial law, 
according to the nature of the fubject9; and, if a queftion 
came before either, which was properly the object of a 
foreign municipal law, they would both receive information 
what is the rule of the country‘, and would both decide ac- 
cordingly. 


SUCH then being the parity of law and reafon which go- 
verns both fpecies of courts, wherein (it may be afked) does 
their effential difference confift? It principally confits in 
the different modes of adminiftering juftice in each ; in the 
mode of proof, the mode of trial, and the mode of relief. 
Upon thefe, and upon two other accidental grounds of ju- 
rifdiétion, which were formerly driven into thofe courts by 
narrow decifions of the courts of law, wiz. the true con- 
{truction of fecurities for money lent, and the form and effect 

1 Dejure naturae cogitare per nos atque © See Vol. I, pag. 75. Vol, II, pag 
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of a truft or fecond ufe; upon thefe main pillars hath been 
gradually erected. that ftructure of jurifprudence, which pre- 
vails in our courts of equity, and is inwardly bottomed upon 
the fame fubitantial foundations: as the legal fyftem which - 
hath hitherto been delineated in thefe commentaries; how- 
ever different they may appear in their outward form, from 
the different ta{te of their architeds, 


I. AND, firft, as tothe mode of proof. When facts, or 
their leading circumftances, reft only in the knowlege of the 
party, a court of equity applies itfelf to his confcience, and 
purges him upon oath with regard to the truth of the tranf- 
aGion; and, that being once difcovered, the judgment is the 
fame in equity as it would have been at law. But, for want 
of this difcovery at law, the courts of equity have acquired a 
concurrent jurifdiction with every other court in ali matters 
of account’. As incident to accounts, they take a concur- 
rent cognizance of the adminiftration of perfonal affets ', 
confequently of debts, legacies, the diftribution of the refi- 
due, and the conduct of executors and adminiftrators". As 
incident to accounts, they alfo take the concurrent jurifdic- 
tion of tithes, and all queftions relating thereto”; of all 
dealings in partnerfhip*, and many other mercantile tranf- 
actions ; and fo of bailiffs, receivers, factors, and agents’. It 
would be endlefs to point out all the feveral avenues in human 
affairs, and in this commercial age, which lead to or end in 
accounts, 

From the fame fruitful fource, the compulfive difcovery 
upon oath, the courts of equity, have acquired a jurifdiction 
over almoft all matters of fraud *; ali matters in the private 
knowlege of the party, which, though concealed, are bind- 
ing in confcience ; and all judgments at law, obtained 
through fuch fraud or concealment. And this, not by im- 
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peaching or reverfing the judgment itfelf, but by prohibiting 
the plaintiff from taking any advantage of a judgment, ob- 
tained by fuppreffing the truth*; and which, had the fame 
facts appeared on the trial, as now are difcovered, he would 
never have obtained at all. 


2. As to the mode of trial. This is by interrogatories ad- 
miniftered to the witnefles, upon which their depofitions are 
taken in writing, wherever they happen to refide. If there- 
fore the caufe atifes ina foreign country, and the witneffes 
refide upon the fpot; if, in caufes arifing in England, the 
witnefles are abroad, or fhortly to leave the kingdom; or if 
witnefles refiding at home are aged or infirm; any of thefe 
cafes lays a ground for a court of equity to grant a commiffion 
to examine them, and (in confequence) to exercife the fame 
jurifdiGtion, which might have been exercifed at law, if the 
witnefles could probably attend. 


3. WITH refpect to the mode of relief. The want of a 
more fpecific remedy, than can be obtained in the courts of 
law, gives a concurrent jurifdiction to a court of equity in a 
great variety of cafes. To inftance in executory agreements. 
A court of equity will compel them to be carried into ftri&t 
execution >, unlefs where it is improper or impoffible ; in- 
ftead of giving damages for their non-performance.. And 
hence a fiction is eftablithed, that what ought to be done 
fhall be confidered as being actually done‘, and fhall relate 
back to the time when it ought to have been done origi- 
nally: and this fiction is fo clofely purfued through all it’s 
confequences, that it neceffarily branches out into many 
rules of jurifprudence, which form a certain regular fyftem. 
So, of wafte, and other fimilar injuries, a court of equity 
takes a concurrent cognizance, in order to prevent them by 
injunction $. Over queftions that may be tried at law, in a 
great multiplicity of actions, a court of equity affumes a abe 
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dition, to prevent the expenfe and vexation of endlefs litiga-’ 
tions and fuits *. In various kinds of fraudé it affumes a con-' 
current’ jurifdiction, not only for the fake of a difcovery,’ 
but of a more extenfive and fpecific relief: as Py fetting afide 
fraudulent deeds £, decreeing re-conveyances , or directing 
an abfolute conveyance merely to ftand as a fecurity'. And’ 
thus, laftly, for the fake of a more beneficial and complete 
relief by decreeing a fale of Jands*, a court of equity holds 
plea of all debts, incumbrances, and charges, that may affect 
it or iffue thereout. 

4. THE true conftruction of fecuri ities for money lent is an- 
other fountain of jurifdiction in courts of equity. When they 
heid the penalty of a bond to be the form, and that in fub- 
ftance it was only as a pledge to fecure the repayment of the 
fum bona fide advanced, with a proper compenfation for the 
ufe, they laid the foundation of a regular feries of determi- 
nations, which have fettled the doctrine of perfonal pledges. 
or fecurities, and are equally applicable to mortgages of real 
property. The mortgagor continues owner of the land, the 
mortgagee of the money lent upon it: but this ownerfhip is, 
mutually transferred, and the mortgagor is barred from re~_ 
demption, if, when called upon by the mortgagee, he does. 
not redeem within a time limited by the court; or he may 
when out of poffefiion be barred by length of time, by analogy 
to the ftatute of limitations, 


@ 5. Tue form of a truf, or fecond ufe, gives the courts of 
equity an exclufive jurifdiction as to the fubject-matter of all 
fettlements and devifes in that form, and of all the long terms 
created in the prefent complicated mode of Conveyancing. 
This is a very ample fource of jurifdiction : but the truft is. 
governed by very pii the fame rules, as would govern the 
eftate in a court of law !, if no truftee was interpofed ; and, 
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by a regular pofitive fyftem eftablifhed in the courts of equity, 
the doctrine of trufts.is now reduced to as great a certainty as 
that of legal eftates in the courts of the common law. 


THEsE are the principal (for I omit the minuter) grounds 
of the jurifdiction at prefent exercifed in our courts of equity: 
which differ,, we fee, very confiderably from the notions en- 
tertained by ftrangers, and even by thofe courts themfelves 
before they arrived to maturity ; as appears from the princi- 
ples laid down, and the jealoufies entertained of their abufe, 
by our early juridical writers cited in a former™ page; and 
which have been implicitly received and handed down by 
fubfequent compilers, without attending to thofe gradual 
acceffions and derelictions, by which in the courfe of a cen- 
tury this mighty river hath imperceptibly fhifted it’s channel. 
Lambard in particular, in the reign of queen Elizabeth, 
Jays it down", that ‘* equity fhould not be appealed unto, 
& but only in rare and extraordinary matters: and that a 
< good chancellor will not arrogate authority in every com- 
«© plaint that fhall be brought before him, upon whatfoever 
< fuggeftion : and thereby both overthrow the authority of 
“© the courts of common law, and bring upon men fuch a 
°° confufion and uncertainty, as hardly any man fhould know 
< how or how long to hold his own affured to him.” And 
certainly, if a court of equity were {till at fea, and floated 
upon the occafional opinion which the judge who happened 
to prefide might entertain of confcience in every particular 
cafe, the inconvenience, that would arife from this uncer- 
tainty, would be a worfe evil than any hardfhip that could 
follow from rules too ftri& and inflexible. It’s powers would 
have become too arbitrary to have been endured in a country 
like this °, which boafts of being governed in all refpects by 
Jaw and not by will. But fince the time when Lambard 
wrote, a fet of great and eminent lawyers P, who have fuc- 
ceflively held the great feal, have by degrees erected the fyf- 
tem of relief adminiftered by a court of equity into a regular 
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fcience, which cannot be attained without ftudy and expe- 
rience, any more than the fcience of law: but from which, 
when underftood, it may be known what remedy a fuitor is’ 
entitled to expect, and by what mode of fuit, as readily and 
with as much precifion, in a court of ary as in a court 
of law. 

It were much to be withed, for the fake of certainty, peace, 
and juttice, that each court — as far as poffible follow the 
other, in the beft and moft effeCtual rules for attaining thofe 
defirable ends. It is a maxim, that equity follows the law ; 
and in former days the law has.not fcrupled to follow even 
that equity, which was laid down by the clerical chancellors. 
Every one, who is converfant in our antient books, knows 
that many valuable improvements in’ the ftate of our tenures 
(efpecially in leafeholds? and copyholds’) and the forms of 
adminiftering juftice °, have arifen from this fingle reafon, 
that the fame thing was conftantly effected by means of a 
fubpoena in the chancery. And fure there cannot be a greater 
foleci{m, than that in two fovereign independent courts efta- 
blifhed in the fame country, exercifing concurrent jurifdic- 
tion, and over the fame fubject-matter, there fhould exift in 
a fingle inftance two different rules of property, clafhing with 
or contradicting each other. 


Ir would carry me beyond the bounds of my prefent pur- 
pofe, to go farther into this matter. I have been tempted to 
go fo far, becaufe the very learned author to whom I have al- 
luded, and whofe works have given exquifite pleafure to every 
comtemplative lawyer, is (among many others) a ftrong proof 
how eafily names, and loofe'or unguarded expreffions to Be met 
with in the beft of our writers, are apt to confound a ftrang- 
er; and to give him erroneous ideas of feparate jurifdictions 
now exifting in England, which never were feparated in any 
other country in the univerfe. It hath alfo afforded me an 
opportunity to vindicate, on the one hand the juftice of our 
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courts of law from being that harfh and illiberal rule, which 
many are too ready to fuppofe it; and, on the other, the 
juftice of our courts of equity from being the refult of mere 
arbitrary opinion, or an exercife of dictatorial power, which 
rides over the law of the land, and corrects, amends, and 
controlls it by the loofe and fluctuating dictates of the con- 
fcience of a fingle judge. It-is now high time to proceed to 
the practice of our courts of equity, thus explained and thus 
underftood. 


THE firt commencement of a fuit in chancery is by pre- 
ferring a bill to the lord chancellor in the ftile of a petition ; 
«c humbly complaining fheweth to your lordfhip your orator 
« A. B. that, &c.” This is in the nature of a declaration 
at common Jaw, or a libel and allegation in the fpiritual 
courts: fetting forth the-circumftances of the cafe at length, 
as, fome fraud, truft, or hardfhip; ‘< in tender confideration’ 
« whereof,” (which is the ufual language of the bill) “and 
«c for that your orator is wholly without remedy at the com- 
« mon law,” relief is therefore prayed at the chancellor’s 
hands, and alfo procefs of fubpoena againft the defendant, to 
compel him to anfwer upon oath to all the matter charged in 
the bill. And, if it be to quiet the pofleffion of lands, to ftay 
wafte, or to kop proceedings at law, an injunction is alfo 
prayed in the nature of the interdictum of the civil law, com- 
manding the defendant to ceafe. 


“Turs bill muf call all neceffary parties, however remotely 
concerned in intereft, before the court; otherwife no decree 
can be made to bind them: and muft be figned by counfel, 
as a certificate of it’s decency and propriety. For it muft not 
contain matter either fcandalous or impertinent: if at docs, 
the defendant may refufe to anfwer it, till fuch feandal or 
impertinence is expunged, which is done upon an order to 
refer it to one of the officers of the court, called a mafter in 
chancery; of whom there are in number twelve, including 
the mafter of the rolls, all of whom, fo late as the reign 
ef queen Elizabeth, were commonly doctors of the civil 
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law’. The mafter is to examine the propriety of the bill - 
and, if he reports it fcandalous or impertinent, fuch matter 
muft be ftruck out, and the defendant fhall have his cofts; 
which ought of right to be paid by the counfel who figned 
the bill. : € KE 


Wuen the bill is filed in the office of the fix clerks, (who 
originally were all in orders ; and therefore, when the confti- 
tution of the court began to alter, a law was made to per- 
mit them to marry) when, I fay, the bill is thus filed, ifan ` 
injunction be prayed therein, it may be had at various ftages 
of the caufe, according to the circumftances of the cafe. If 
the bill be to ftay execution upon an oppreffive judgment, 
_ and the defendant does not put in his anfwer within the ftated 
time allowed by the rules of the court, an injundion will 
iffue of courfe: and, when the anfwer comes in, the in- 
junction can only be continued upon a fufficient ground ap- 
pearing from the anfwer itfelf. But if`an injun@ion be 
wanted to ftay wafte, or other injuries of an equally urgent 
nature, then upon the filing of the bill, and a proper cafe 
fupported by affidavits, the court will grant an injunction 
immediately, to continue till the defendant has put in his 
anfwer, and till the court fhall make fome farther order con- 
cerning it: and, when the anfwer comes in, whether it fnall 
then be diffolved or continued till the hearing of the caufe, is 
determined by the court upon argument, drawn from confi- 
dering the anfwer and affidavit together. i 


Bur, upon common bills, as foon as they are filed, pro- 
cefs of fubpoena is taken out; which is a writ commanding 
the defendant to appear and anfwer to the bill, on pain of 
100/. But this is not all: for, if the defendant, on fervice 
of the. /ubpoena, does not appear within the time limited by. 
the rules of the court, and plead, demur, or anfwer to the 
bill, he is then faid to be in contempt; and the refpective 
procefies of contempt are in fuccefiive order awarded againft 
him. ‘The firft of which is an attachment, which is a writ 
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in the nature of a capias, directed to the fheriff, and com- 
manding him to attach, or take up, the defendant, and bring 
him into court. If the fheriff returns that the defendant non 
eft inventus, then an attachment with proclamations iflues ; 
which, befides the ordinary form of attachment, direéts the 
fheriff that he caufe public proclamations to be made, 
throughout the county, to fummon the defendant, upon his 
allegiance, perfonally to appear and anfwer. If this be alfo 
returned with azon eff inventus, and he fill ftands out in 
contempt, a cemmuiffion of rebellion is awarded againft him, for 
not obeying the proclamations according to his allegiance ; 
and four commiffioners therein named, or any of them, are 
ordered to attach him wherefoever he may be found in Great 
Britain, as a rebel and contemner of the king’s laws and 
government, by refufing to attend his fovereign when there- 
unto required: fince, as was before obferved ", matters of 
equity were originally determined by the king in perfon, 
affifted by his council ; though that bufinefs is now devolved 
upon his chancellor. If upon this commiffion of rebellion a 
non eff inventus is returned, the court then fends a ferjeant at 
arms in queft of him; and, if he eludes the fearch of the 
ferjeant alfo, then a feque/tration iflues to feife all his -perfonal 
eftate, and the profits of his real, and to detain them, fub- 
jet to the order of the court. Sequeftrations were firft in- 
troduced by fir Nicholas Bacon, lord keeper in the reign of 
queen Elizabeth ; before which the court found fome diffi- 
culty in enforcing it’s procefs and decrees’. After an order 
for a fequeftration iffued, the plaintiff’s bill is to be taken 
pro confeffo, and a decree to be made accordingly. So that the 
fequeftration does not feem to be in the nature of procefs to 
bring in the defendant, but only intended to enforce the per- 
formance of the decree, Thus much if the defendant ab- 
{conds. l 


IF the defendant is taken upon any of this procefs, he is 
to be committed to the fleet, or other prifon,’ till he puts in 
his appearance, or anfwer, or performs whatever clfe this 
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procefs is iffued to enforce, and alfo clears his contempts by 
paying the cofts which the plaintiff has incurred thereby. 
For the fame kind of procefs (which was alfo the procefs of 
the court of ftar-chamber til] it’s diffolution *) is iffued out 
in all forts of contempts during the progrefs of the caufe, if 
the parties in any point refufe or neglect to obey the order of 
the court. 


THE procefs againft a body corporate is by di/fringas, to 
diftrein them by their goods and chattels, rents and profits, 
till they fhall obey the fummons or direétions of the court. 
And, if a peer is a defendant, the lord chancellor fends a Xt- 
ter miffive to him to requeft his appearance, together with a 
copy of the bill; and, if he neglects to appear, then he may 
be ferved with a /ubpcena; and, if he continues ftill in con- 
tempt, a fequeftration iffues out immediately againft his lands 
and goods, without any of the mefne procefs of attachments, 
ce, which are directed only againft the perfon, and there- 
fore cannot affect a lord of parliament. The fame procefs 
iffues againft a member of the houfe of commons, except 
only that the lord chancellor fends him no letter miffive. 


THE ordinary procefs before-mentioned cannot be fued out, 
till after fervice of the /ub-poena, for then the contempt be- 
gins; otherwife he is not prefumed to have notice of the 
bill : and therefore, by abfconding to avoid the fubpoena, a 
defendant might have eluded juftice, till the ftatute 5 Geo. IT. 
c. 25. which enacts that, where the defendant cannot be 
found to be ferved with procefs of /ubpoena, and abfconds 
(as is believed) to avoid being ferved therewith, a day fhall 
be appointed him to appear to the bill of the plaintiff; which 
is to be inferted in the London gazette, read in the parifh 
church where the defendant laf lived, and fixed up at the 
royal exchange: and ifgthe defendant doth not appear upon 
that day, the bill fhall be taken pro confeffo. 


Bur if the defendant appears regularly, and takes a copy 
Of the bill, he is next to demur, plead, ot anfwer. 
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A DEMURRER in equity is nearly of the fame nature as 
a demurrer in law ; being an appeal to the judgment of the 
court, whether the defendant fhall be bound to anfwer the 
plaintiff’s bill: as, for want of fufficient matter of equity 
therein contained; or where the plaintiff, upon his own 
fhewing, appears to have no right ; or where the bill feeksa 
difecvery of a thing which may caufe a forfeiture of any kind, 
or may convict a man of any criminal mif-behaviour. For 
any of thefe caufes a defendant may demur to the bill. And 
if, on demurrer, the defendant prevails, the plaintiff’s bill 
fhall be difmiffed : if the demurrer be over-ruled, the defend- 
ant is ordered to an{wer. 


A PLEA may be either to the jurifdiétion ; {hewing that the 
court has no cognizance of the caufe : or to the perfon; fhew- 
ing fome difability i in the plaintiff, as by outlawry, excom- 
munication, and the like : or.it is in bar; fhewing fome 
matter wherefore the plaintiff can demand no relief, as an 
act of parliament, a fine, a releafe, or a former decree. And 
the truth of this plea the defendant is bound to prove, if put 
upon it by the plaintiff. But as bills are often of a compli- 
cated nature, and contain various matter, a man may plead 
as to part, demur as to part, and anfwer to the refidue. But 
no exceptions to formal minutiae in the pleadings will be here 
allowed ; for the parties are at liberty, on the difcovery of 
any errors in form, to amend them *. 


- AN anfwer is the moft ufual defence that is made to a 
plaintiff’s bill. It is given in upon oath, or the honour of 
a peer or peerefs; but, where there are amicable defendants, 

their anfwer is ufually taken without oath by confent of the 
plaintiff. This method of proceeding is taken from the eccle- 
` fiaftical courts, like the reft of the%ra@tice in chancery: for 
there, in almoft -every cafe, the a may demand the 


x En cep court de chaunceric, home ne et, nemi ex rigore jurise ( Pizh te des 
ferra prejudice par fon myfpledying cu pur esurts, edit. 1534. fol. 296, 297. Bro, 
defaut de forme, mes fulonque le veryts del Abr. t, jurifdiGion. 50.) 
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oath of his adverfary in fupply of proof. Formerly this was 
done in thofe courts with compurgators, in the manner of 
our waging of law: but this has been long difufed ; and in- 
ftead of it the prefent kind of purgation, by the fingle oath 
of the party himfelf, was introduced. ‘This oath was made ` 
ufe of in the fpiritual courts, as well in criminal cafes of ec- 
clefiaftical cognizance, as in matters of civil right: and it 
was then ufually denominated the oath ex officio whereof the 
high commiffion court in particular made a moft extravagant 
and illegal ufe; forming a court of inquifition, in which all 
perfons \ were ~ fr to anfwer, in cafes of bare fufpicion, 
if the commiffioners thought proper to proceed againft them 
ex officio for any fuppofed ecclefiaftical enormities. But when 
the high commiffion court was abolifhed by ftatute 16 Car. I. 
`c. II. this oath ex officio was abolifhed with it; and it is 
alfo enacted by ftatute 13 Car. II. ft. 1. c. 12. “< that it fhall 
‘© not be lawful for any bifhop or ecclefiaftical judge to 
“< tender to any perfon the oath ex officio, or any other oath 
‘© whereby the party may be charged or compelled to confefs, 
« accufe, or purge himfelf of any criminal matter.” But 
this does not extend to oaths in a civil fuit, and therefore it 
is ftill the practice both in the fpiritual courts, and in equi- 
ty, to demand the perfonal anfwer of the party himfelf 
upon oath. Yet if in the bill any queftion be. put, that 
tends to the difcovery of any crime, the defendant may 
thereupon demur, as was before obferved, and may refufe to 


anfwer. 
x 


Ir the defendant lives within twenty miles of London, he 
muft be fworn before one of the mafters of the court : if far- 
ther off, there may be a dedimus potefiatem or commiffion to 
take his anfwer in the country, where the commiffioners ad- 
minifter him the ufual oath; and then, the anfwer being 
fealed up, either one of the commiffioners carries it up to the 
court ; or it is fent by a meflenger, who {wears he received it 
from one of the commiffioners, and that the fame has not 
been opened or altered figce he received it. ` An anfwer muft 
be figned by counfel, and muft either deny or confefs all the 

material 
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material parts of the bill; or it may confefs and avoid, that 
is, juftify or palliate the faĉts. If one of thefe is not Gre, 
‘the anfwer may be excepted to for infuficiency, and the de- 
fendant be compelled to put in a more fufficient anfwer. A 
defendant cannot pray any thing in this his anfwer, but to 
be difmiffed the court: if he has any relief to pray againft the 
plaintiff, he muft do it by an original bill of his own, which 
is called a crofs dill. 


AFTER anfwer put in, the plaintiff, upon payment of 
cofts, may amend his bill, either by adding new parties, or 
new matter, or both, upon the new lights given him by the 
defendant ; and the defendant is obliged to anfwer afrefh to 
fuch amended bill. But this muft be before the plaintiff has 
replied to the defendant’s anfwer, whereby the caufe is at 
iffue ; for afterwards, if new matter arifes, which did not 
exift before, he muft fet it forth by a /upplemental bill. There 
may be alfo a bill of revivor, when the fuit is abated by the 
death of any of the parties ; in order to fet the proceedings 
again in motion, without which they remain at a ftand. 
And there is likewife a bill of znterpleader ; where a perfon 
who owes a debt or rent to one of the parties in fuit, but, till | 
the determination of it, he knows not to which, defires that 
they may interplead, that he may be fafe in the payment. 
In this laft cafe it is ufual to order the money to be paid into 
court, for the benefit of fuch of the parties, to whom upon 
hearing the court fhall decree it to be due. But this depends 
upon circumftances: and the plaintiff muft alfo annex an 
affidavit to his bill, {wearing that he does not collude with 
either of the parties. 


IF the plaintiff finds fufficient matter confeffed in the de- 
fendant’s anfwer to ground a decree upon, he may proceed 
to the hearing of the caufe upon bill and anfwer only. But 
in that cafe he muft take the defendant’s anfwer to be true 
in every point. Otherwife the courfe is for the plaintiff to 
reply generally to the anfwer, averring his bill to be true, 
certain, and fufficient, and the defendant’s anfwer to be 

direétly 
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djrectly the reverfe ; which he is ready to prove as the court 
fhall award : upon which the defendant rejoins, averring the 
dike on his fide ; which is joining iffue upon the faéts in dif 
pute. To prove which facts is the next concern. 


Tuis is done by examination of witneffes, and taking their 
` depofitions in writing, according to the manner of the civil 
law. And for that purpofe interrogatories are’ framed, or 
queftions in writing; which, and which only, are to be 
propofed to, and afked of, the witneffes in the caufe, Thefe 
interrogatories muft be fhort and pertinent: not leading 
ones ; (as ‘6 did not you fee this, or, did not you hear 
<c that?)” for if they be fuch, the depofitions taken thereon 
will be fuppreffed and not fuffered to be read. For the pur- 
pofe of examining witnefles in or near London, there is an 
examiner’s office appointed ; but, for evidence who live in 
the country, a commiffion to examine witnefles is ufually 
granted to four commiffioners, two named of each fide, or 
any three or two of them, to take the. depofitions there. And 
if the witneffes refide beyond fea, a commiffion may be had 
to examine them there upon their own. oaths, and (if fo- 
reigners) upon the oaths of fkilful interpreters, And it hath 
been held ¥ that the depofition of an heathen who believes in 
the fupreme being, taken by commiffion in the moft folemn 
manner according to the cuftom of his own country, may 
be read in evidence. 


THE commiffioners aré fworn to take the examinations, 
truly and without partiality, and not to divulge them till 
publifhed in the court of chancery; and their clerks are alfo 
{worn to fecrecy. The witnefles are compellable by procefs 
of fubpoena, as in the courts of common law, to appear and 
fubmit to examination. And when their depofitions are 
taken, they are tran{mitted to the court with the fame care 
that the anfwer of a defendant is fent. 


y Omichund, v, Barker, 1 Atk. 21, 
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Ir witneffes to a difputable fact are old and infirm, it is 
very ufual to file a bill to perpetuate the teftimony of thofe 
witnelies, although no fuit is depending ; for, it may be, a 
man’s antagonift only waits for the death oF fome of them to 
begin his fuit. This is moft frequent when lands are devifed 
by will away from the heir at law; and the devifee, in order 
to perpetuate the teftimony of the Doi to fuch will, ex- 
hibits a bill in chancery againft the heir, and fets forth the 
will verbatim therein, fuggefting that the heir is inclined to 
difpute it’s validity : and then, the defendant having anfwer- 
ed, they proceed to iffue as in other cafes, and examine the 
witneffes to the will; after which the caufe is at an end, 
without proceeding to any decree, no relief being prayed by 
the bill: but the heir is entitled to his cofts, even though he 
- contefts the will. This is what is ufually meant by proving 
a will in chancery. 


WHEN all the witneffes are examined, then, and not be- 
fore, the depofitions may be publifhed, by a rule to pafs pub- 
lication ; after which they are open for the infpedtion of all 
the parties, and copies may be taken of them. The caufe is 
then ripe to be fet down for hearing, which may be done at 
the procurement of the plaintiff, or defendant, before either 
the lord chanceilor or the mafter of the rolls, according to 
the difcretion of the clerk in court, regulated by the nature 
and importance of the fuit, and the arrear of caufes depending 
before each of them refpectively. Concerning the authority of 
the mafter of the rolls to hear and determine caufes, and his 
general power in the court of chancery, there were (not 
many years fince) divers queftions and difputes very warmly 
agitated; to quiet which it was declared by ftatute 3 Geo. II. 
c. 30. that all orders and decrees by him made, except fuch 
as by the courfe of the court were appropriated to the great 
feal alone, fhould be deemed to be valid; fubje& neverthe- 
lefs to be difcharged or altered by the lord chancellor, and 
jo as they fhall not be jnrolled, till the fame are figned by his 
lordfhip. Either party may be fubpoena’d to hear judgment 

on 
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en the day fo fixed for the hearing : and then, if the plaintiff 
does not attend, his bill is difmiffed with cofts; or, if the 
defendant makes default, a decree will be made againft him, 
which will be final, unlefs he pays the plaintiff’s coft of at- 
tendance, and fhews good caufe to the contrary on a day ap- 
pointed by the court. A plaintiff’s bill may alfo at any time ' 
be difmiffed for want of profecution, which isän the nature 
of a nonfuit at law, if he fuffers three terms to elapfe without 
moving forward in the caufe. 


` Wuen there are crofs caufes, on a crofs bill filed by the 
defendant againft the plaintiff in the original caufe, they are 
generally contrived to be brought on together, that the fame 
hearing and the fame decree may ferve for both of them. ‘The 
method of hearing caufes in court is ufually this. The par- 
ties on both fides appearing by their counfel, the plaintiff's 
bill is firft opened, or briefly abridged, and the defendant’s 
an{wer alfo, by the junior counfel on each fide : after which 
the plaintiff’s leading counfel ftates the cafe and the matters 
in iffue, and the points of equity arifing therefrom ; and then 
fuch depofitions as are called for by the plaintiff are read by 
one of the fix clerks, and the plaintiff may alfo read fuch part 
of the defendant’s anfwer, as he thinks material or conveni- 
ent”: and after this the reft of the counfel for the plaintiff 
make their obfervations and arguments. ‘Then the defend- 
ant’s counfel go through the fame procefs for him, except 
that they may not read any part of his anfwer ; and the coun- 
fel for the plaintiff are heard in reply. When all are heard, 
the court pronounces the decree, adjufting every point in de- 
bate according to equity and good confcience ; which decree 
being ufually very long, the minutes of it are taken down, 
and read openly in court by the regiftrar. The matter of cofts 
to be given to either party, is not here held to be a point of 
right, but merely difcretionary (by the ftatute 17 Ric. II. 
c. 6.) according to the circumftances of the cafe, as they ap- 
z On a trial at law if the plaintiff the truth of the defendant’s teftimony, 
reads any part of the defendant’s anfwer, and makes the whole of his anfwer 


he muft read the whole of it; for by evidence, 
reading any of it he fhews a reliance on 
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pear more or lefs favourable to the party vanquifhed. And 
yet the ftatute 15 Hen. VI. c. 4. feems exprefsly to direét, 
that as well damages as cofts fhall be given to the defendant, 
if wrongfully vexed in this court. 


THE chancellor’s decree is either interlocutory or final. It 
very feldom happens that the firft decree can be final, or con- 
clude the caufe ; for, if any matter of fact is ftronely contro- 
verted, this court is fo fenfible of the deficiency of trial by 
written depofitions, that it will not bind the parties thereby, 
but ufually directs the matter to be tried by jury; efpecially 
fuch important facts as the validity of a will, or whether A 
is the heir at law to B, or the exiftence of a modus decimanai 
or rea] and immemorial compofition for tithes. But, as no. 
jury can be f{ummoned to attend this court, the fact is ufually 
directed to be tried at the bar of the court of king’s bench or 
at the affifes, upon a feigned iffue. For, (in order to bring 
it there, and have the point in difpute, and that only, put in 
iffue) an action is feigned to be brought, wherein the pre- 
tended plaintiff declares, that he laid a wager of 5/. with 
the defendant that A was heir at Jaw to B; and then avers 
that he is fo; and brings his action for the 5/, The de- 
fendant allows the wager, but avers that A is not the heir to 
B; and thereupon that iffue is joined, which is dire&ted out 
of chancery to be tried: and thus the verdict of the jurors at 
Yaw determines the fact in the court of equity. Thefe feigned 
iffues feem borrowed from the /ponfio judicialis of the Ro- 
mans? : and are alfo frequently ufed in the courts of law, by 
confent of the parties, to determine fome difputed right with- 
@ut the formality of pleading, and thereby to fave much time 
and expenfe in the decifion of a caufe. 


So likewife, if a queftion of mere law arifes in the courfe of 
a caufe, as whether by the words of a will an eftate for life or 


a Nota ef [ponfio judicialis: “fpondcfre nituus fit? {pendeo, ni meus ft. Vide 
“ guingentos, f meus fit ? fpondco, fi tuus . Heinecc. Antiguitat. l. 3. t. 16. §.3.8 
« ft, Et tu queque fpondefne quingentss, Sigon, de judiciis, l. 23. p. 466, citar, ibid. 
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in tail is created, or whether a future intereft devifed by a tef- 
tator fhal! operate as a remainder or an executory devife, it is 
the practice of this court to refer it to the opinion of the judges 
of the court of king’s bench or common pleas, upon a cafe 
ftated for that purpofe; wherein all the material facts are ad- 
mitted, and the point of law is fubmitted to their decifion: 
who thereupon hear it folemnly argued by counfel on both 
fides, and certify their opinion to the chancellor. And upon 
fuch certificate the decree is ufually founded, 


ANOTHER thing alfo retards the completion of decrees. 
Frequently long accounts are to be fettled, incumbrances and. 
debts to be inquired into, and a hundred little facts to be 
cleared up, before a decree can do full and fufficient juftice. 
Thefe matters are always by the decree on the firft hearing 
referred to a mafter in chancery to examine ; which exami- 
nations frequently laft for years: and then he is to report the 
fact, as it appears to him, tothe court. ‘This report may 
be excepted to, difproved, and over-ruled ; or otherwife is 
confirmed, and made abfolute, by order of the court. 


WHEN all iflues are tried and fettled, and all references to. 
the mafter ended, the eaufe is again brought to hearing upon 
the matters of equity referved ; and a final decree is made : 
the performance of which is inforced (if neceflary) by com- 
mitment of the perfon or fequeftration of the party’s eftate.. 
And if by this decree either party thinks himfelf aggrieved, 
he may petition the chancellor for a rehearing ; whether it 
was heard before his lordfhip, or any of the judges, fitting 
for him, or before the mafter of the rolls, For whoever 
may have heard the caufe, it is the chancellor’s decree, and. 
mutt be figned by him before it is enrolled>; which’is done 
of courfe unlefs a rehearing be defired. Every petition for a 
rehearing muft be figned by two counfel of character, ufually 
fuch as have been concerned in the caufe, certifying that they 
apprehend the caufe is proper to be reheard. And upon the 


. b Stat, 3 Geo. II. c. 30. See pag. 450. 
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rehearing all the evidence taken in the caufe, whether 
read before or not, is now admitted to be read: becaufe it is 
the decree of the chancellor himfelf, who ‘only now: fits to 
hear reafons why it fhould not be enrolled and perfected ; at 
which ‘time all omiffions of either evidence or argument may 
be fupplied*. But, after the decree is once figned and en- 
rolled, it cannot be reheard or rectified, but by bill of review, 
or by appeal to the houfe of lords. 

' A BILL of review may be had upon apparent error in judg- 
ment, appearing on the face of the decree; or, by fpecial leave 
of the court, upon oath made of the difcovery of new matter 
or evidence, which could not poffibly be had or ufed at the 
time when the decree paffed. But no new evidence or mat- 
ter then in the knowlege of the parties, and which might have 
been ufed before, fhall be a fufficient ground for a bill of 
review. 


AN appeal to parliament, that is, to the houfe of lords, is 
the dernier refort of the fubject who thinks himfelf aggrieved 
by any interlocutory order or final determination in this court: 
and it is effected by petition to the houfe of peers, and not 
by writ of error, as upon judgments at common law. This 
jurifdi€tion is faid è to have begun in 18 Jac. I. and certainly 
the firft petition, which appears in the records of parliament, 
was preferred in that year®; and the firft that was heard and 
determined (though the name of appeal was then a novelty) 
was prefented in a few months after‘: both levelled againft 
the lord keeper Bacon for corruption, and other mifbehaviour. 
It was afterwards warmly controverted by the houfe of com- 
mons in the reign of Charles the fecond #&. But this difpute 
is now at reft"; it being obvious to the reafon of all man- 
kind, that, when the courts of equity became principal tri- 
bunals for deciding caufes of property, a revifion of their de- 


c Gilb. Rep. 151, 152. f Ibid, 3. 11, 12 Dec. 1621. 
d Com. Journ. 13 Mar. 1704. g Com, Journ. 19 Nov, 1675, &¢. 
e Lords’ Journ. 23 Mar. 1620, h Show. Parl, C. 81. 
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crees (by way of appeal) became equally neceflary, as a writ 
of error from the judgment of a court of law. And, upon 
` the fame principle, from decrees. of the chancellor relating 
to the commiflioners for the diffolution of chauntries, &c, 
under the ftatute 37 Hen. VIII. c. 4. (as well as for chari- 
table ufes under the ftatute 43 Eliz. c. 4.) an appeal to the 
king in parliament was always unqueftionably allowed'. But 
no new evidence is admitted in the houfe of lords upon any 
account ; this being a diftin&t jurifdiction ©: which differe it 
very confiderably from thofe inftances, wherein the fame ju- 
rifdiction revifes and corrects it’s own acts, as in rehearings 
and bills of review. For it is a practice unknown to our 
law, (though conftantly followed in the fpiritual courts) 
when a fuperior court is reviewing the fentence of an inferior, 
to examine the juftice of the former decree by evidence that 
was never produced below. And thus much for the general 
method of proceeding in the courts of equity. 


i Duke's char, ufes, 62. k Gilb. Rep. 153, 156. 
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APPEND 1X, 


Ne. I. 
Proceedings on a Writ of RicuT Patent. 


§.1. Writ of Ricur patent in the Court Baron. 


d € DRG E the fecond by the grace of God of Great 
` Britain, France, and Ireland king, ‘defender. of the 
faith, and fo forth; to Willoughby earl of Abingdon, 
greeting. UBe command you that without delay you 
hold full right to William Kent efquire, of one mefluage and 
twenty acres of land with the appurtenances in Dorchefter, 
which he claims to hold of you by the free fervice of one penny 
yearly in lieu of all fervices, of which Richard Allen deforces 
him. And unlefs you fo do, let the fheriff of Oxfordfhire do 
it, that we no longer hear complaint thereof for defect of right. 
Witnefs ourfelf at Weftminfter, the twentieth day of Auguft, 
in the thirtieth year of our reign. 


Pledges of profecution, ee 


§.2. Writ of TOLT, to remuve it into the Country Court. 


Charlies Morton, efquire, fheriff of Oxfordfhire, to John 
Long bailiff errant of our lord the king and of myfelf, greet- 
ing. Wecanfe by the complaint of William Kent, efquire, 
perfonally prefent at my county-court, to wit, on Monday the 
fixth day of September in the thirtieth year of the reign of our 
lord Georce the fecond by the grace of God of Great Britain, 
France, and Jreland king, defender of the faith, and fo forth, ` 
at Oxford in the fhirehoufe there holden, I am informed, that 
although he himfelf the writ of our faid lord the king of right 
patent directed to Willoughby earl of Abingdon, for this gm 
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he fhould hold full right to the faid William Kent of one mef- 
fuage and twenty acres of land with the appurtenances in Dor- 
chefter within my faid county, of which Richard Allen deforces 
him, hath brought to the faid Willoughby earl of Abingdon ; 
yet, for that the faid Willoughby earl of Abingdon favoureth 
the faid Richard Allen in this part, and hath hitherto delayed 
to do full right according to the exigence of the faid writ, I 
command you on the part of our faid lord the king, firmly en- 
joining, that in your proper perfon you go to the conrt baron 
of thé faid Willoughby earl of Abingdon at Dorchefter afore- 
faid, and take away the plaint, which there is between the 
faid William Kent and Richard Allen by the faid writ, into my 
county court to be next holden; and fummon by good fum- 
moners the faid Richard Allen, that he be at my county court 
on Monday the fourth day of October next coming at Oxford 
in the fhirehoufe there to be holden, to anfwer to the faid Wil- 
Jiam Kent thereof; And have you there then the faid plaint, 
the ‘fammoners, and this precept. iven in my county court 
at Oxford in the fhirehoufe, the fixth day of September, in the 
year aforefaid. 


$. 3. Writ of PONE, to remove it into the Court of Common 
PLEAS. ' - 


G € DBGE the fecond, by the grace of God of Great 
Britain, France, and Ireland king, defender of the faith, and 
fo forth, to`the fheriff of Oxfordfhire, greeting. Wut, at the 
requet of William Kent, before our juftices at Weftminfter on 
the morrow of All Souls, the plaint which is in your county 
court by our writ of right, between the faid William Kent de- 
mandant, and Richard Allen tenant, of one mefluage and 
twenty acres of land with the appurtenances in Dorchefter ; 
and fammon by good fummoners the faid Richard Allen, that 
he be then there, to anfwer to the faid William Kent thereof. 
And have you there the fummoners and this writ. Witnefs 
ourfelf at Weftminfter, the tenth day of September, in the 
thirtieth year of our reign. E > 


§.4. Writ of Ricut, quia Dominus remifit Curiam. 


-®EDRWGE the fecond by the grace of God of ‘Great 
Britain, France, and Ireland king, defender of the faith, and 
fo forth, to the fheriff of Oxfordfhire, greeting. Command 
Richard Allen, that he juftly and without delay render unto 
William Kent one meffuage and twenty acres of land with the 
appurtenances in Dorchefter, which he claims to be his right 
and inheritance, and whereupon he complains that the aforefaid 
Richard unjuftly deforces him. And unlefs he fhall fo do, 
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if the faid William fhalll give you fecurity of profecuting his Ne T. 
claim, then fummon by good fummoners the faid Richard, that tw 
he appear before our juttices at Weftminfter on the morrow of 
All Souls, to fhew wherefore he hath not done it. And have 
you there the fummoners and this writ. MBitnefg ourfelf 
at Weftminfter, the twentieth day of Auguft, in the thirtieth 
year of our reign. Becaufe Willoughby earl of Abingdon, the 
chief lord of that fee, hath thereupon remifed unto us his court. 


Pledges of } John Doe. Summoners of the $ John Den. Sheriffs 
profecution, § Rich. Roe. within named Richard, 2 Rich. Fen, Return. 


§. 5. The Record, with award of Battel. 


leag at Weftminfter before fir John Willes knight, and his 
brethren, juftices of the bench of the lord the king at Weft- 
minfter, of the term of ‘faint Michael in the thirtieth year of 
the reign of the lord Georce the fecond, by the grace of 
God of Great Britain, France, and Ireland king, defender 
of the faith, &c. 


Oxon, 2 William Kent, efquire, by James Parker his attorney, Writ. 
to wilt. i demands againft Richard Allen, gentleman, one 

mefiuage and twenty acres of land, with the appurtenances, in 

Dorchefter, as his right and inheritance, by writ of the lord Dominus pe- 

the king of right, becanfe Willoughby earl of Abingdon the mifit curiam, 

chief lord of that fee hath now thereupon remifed to the lord 

the king his court. @nd whereupon he faith, that he himfelf count, 

was feifed of the tenements aforefaid, with the appurtenances, 

in his demefne as of fee and right, in the time of peace, in the 

time of the lord Gzoree the firt late king of Great Britain, 

by taking the efplees thereof to the value * [of ten fhillings, Efplees. 

and more, in rents, corn, and grafs.] And that fach is his _ 

right he offers [fuit and good proof.] nd the faid Richard Defence. 

Allen, by Peter Jones his attorney, comes and defends the right 

of the faid William Kent, and his feifin, when [and where it 

fhall behove him,] and all [that concerns it,] and whatfoever 

[he ought to defend,] and chiefly the tenements aforefaid with 

the appurtenances, as of fee and right, [namely, one mefluage 

and twenty acres of land, with appurtenances, in Dorchefter.] 

Jnd this he is ready to defend by the body o” his free man, Wager of 

George Rumbold by name, who is prefent here in court ready Battel 

to defend the fame by his body, or in what manner foever the 

court of the lord the king fhall confider that he ought to defend. 


* N.B. The claufes between hooks, in this and the fabfequent numbers of 
the appendix, are ufually ne otherwife exprefied in the records than by an Ge, 


And 
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And if any mifchance fhould befal the faid George (which God 
defend) he is ready to defend the fame by another man, who 
[is bounden and able to defend it.] @nd the faid William 
Kent faith, that the faid Richard Allen unjuftly defends the 
right of him the faid William, and his feifin, &c, andvall Sey 
and whaifoever, &c, and chiefly of the tenements aforefaid with 
the appurtenances, as of fee and right, €?e; becaufe he faith, 
that he himfelf was feifed of the tenements aforefaid, with the 
appurtenances, in his démefne as of fee and right, in the time 
of peace, in the time of the faid lord Georce the firft late 
king of Great Britain, by taking: the efplees thereof to the 
value, Je. nd that fuch is his right, heis prepared to prove 
by the bedy of his freeman, Henry Broughton by name, who 
is prefent here in court ready to prove the fame by his body, or 
in what manner foever the court of the lord the king ‘hall con- 
fider that he Ought to prove; and if any mifchance fhould befal 
the faid Henry (which God defend) he is ready to prove the 
fame by another man, who, €&c. @nB hereupon it is demanded 
of the faid George and Henry, whether they are ready to make 


“batrel, as they before have waged it: who fay that they are. 


Gages given. 


Award of 
Battel. 


Continu- 
ance, 


‘Champions 
appear. 


Adjotcn- 
ment to 
‘Sorel Field. 


Aud the fame George Rumbold giveth gage of defending, and 
the faid Henry Broughton giveth gage of proving; and, fuch 
engagement being given as the manner is, it is demanded of 
the faid William Kent and Richard Allen, if they can fay any 
thing wherefore battel ought not to be awarded in this cafe; 
who fay that they cannot. @bherefore it íg confidered, that 
battel be made thereon, &e. Bnd the faid George Rumbold 
findeth pledges of battel, to wit, Paul Jenkins and Charles 
Carter; and the faid Henry Broughton findeth alfo pledges of 
battel, to wit, Reginald Read and Simon Tayler. @nd theres 
upou day is here given as well to the faid William Kent as to 
the faid Richard Allen, to wit, on the Morrow of faint Martin 
next coming, by the affent as well of the faid William Kent as 
of the faid Richard Allen, And it is commanded that each of 
them then have here his champion, fufficiently furnifhed with 
competent armour as becomes him, and ready to make the bat- 
tel aforefaid: and that the bodies of them in the mean time be 
fafely kept, on peril that fhal! fall thereon. Æt which day here 
come_as well the faid William Kent as the faid Richard Allen 
by their attorneys aforefaid, and the faid George Rumbold and 
Henry Broughton in their proper perfons likewife come, fuf- 
ficiently furnifhed with competent armour as becomes them, 
ready to make the battel aforefaid, as they had before waged it. 
Wad hereupon day is further given by the court here, as well 
to the faid Wiiham Kent as to the faid Richard Allen, at 
‘Yothiil near the city of Weftminftcr in the county of Middle- 
fex, to wit, on the morrow of the purification of the bleffed 
virgin Mary next coming, by the affent as well of the faid | 

iam 
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liam as of the aforefaid Richard. And it is commanded, that WN”. J. 
each of them have then there his champion, armed.in the form tny 
aforefaid, ready to make the battel aforefaid, and that their 

bodies in the mean time, &c. At which day here, to wit, at 

Tothill aforefaid, comes the faid Richard Allen by his attorney 
aforefaid, and the faid George Rumbold and Henry Broughton” 

in their proper perfons likewife come, fufficiently furnifhed 

with competent armour as becomes them, ready to make the 

battel aforefaid, as they before had waged it. And the faid 

William Kent being folemnly called doth not come, nor hath 
profecuted his writ aforefaid. @herefore it ig conffdered, that Plaintif 
the fame William and his pledges of profecuting, to wit, John nonluit. 
Doe and Richard Roe, bein mercy for his falfe complaint, and 

that the fame Richard go thereof without a day, &c, and alfo Final Judg- 
that the faid Richard do hold the tenements aforefaid with the ment, for 
appurtenances, to him and his heirs, quit of the faid William ee 
and his heirs, for ever, €¥c. = 


§. 6. Trial by the grand Affe. 


And the faid Richard Allen, by Peter Jones, his Defence, 

attorney, comes and defends the right of the faid William 

Kent, and his feifin, when, €¥c, and all, €%c, and whatfoever, 

&%c, and chiefly of the tenements aforefaid with the appurte- 

nances, as of fee and right, Ec, and puts himfelf upon the 

grand affife of the lord the king, and prays recognition to be 

made, whether he himfelf hath greater right to hold the tene- Mik. 

ments aforefaid with the appurtenances to him and his heirs as 

tenants thereof as he now holdeth them, or the faid William 

to have the faid tenements with the appurtenances as he above 

demandeth them. nd he tenders here in court fix fhillings Tender of 

and eight-pence to the ufe of the lord the now king, &c. for the Ders- 

that, to wit, it may be inquired of the time [of the feifin pa. 

alleged by the faid William.] And he therefore prays, that it 

may be inquired by the affife, whether the faid William Kent 

was feifed of the tenements aforefaid with the appurtenances in ` 

his demefne as of fee in the time of the faid lord the king 

Georce the firft, as the faid William in his demand before 

hath alleged. @herefore it is commanded the fheriff, that he Summons 

fummon by good fummoners four lawful knights of his county, A e 

girt with fwords, that they be here on the oĉtaves of faint “7805 

Hilary next coming, to make election of the affife aforefaid. 

The fame day is given as well to the faid William Kent as to 

the faid Richard Allen, here, &c. At which day here come 

as well the faid William Kent as the faid Richard Allen; and 

the fheriff, to wit, fir Adam Alftone knight now returns, that Retz, 

he had caufed to-be fummoned Charles Stephens, Randal Whe- 

ler, Toby Cox, and Thomas Munday, four lawful knights Y 
$ 
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his county, girt with fwords, by John Doe and Richard Roe 
his bailiffs, to be here at the faid octaves of faint Hilary, todo 
as the faid writ thereof commands and requires ; and that the 
faid fummoners, and each of them, are mainprized by John 
Day and James Fletcher. Whereupon the faid -Charles Ste- 
phens, Randal Wheler, Toby Cox, and Thomas Munday, four 
lawful knights of the county aforefaid, girt with fwords, being 
called, in their proper perfons come, and, being fworn, upon 
their oath in the prefence of the parties aforefaid chofe of 
themfelves and others twenty four, to wit, Charles Stephens, 
Randal Wheler, Toby Cox, Thomas Munday, Oliver Green- 
way, John Boys, Charles Price, knights, Daniel Prince, Wil- 
liam Day, Roger Lucas, Patrick Fleming, James Harris, John 
Richardfon, Alexander Moore, Peter Payne, Robert Quin, Ar- 
chibald Stuart, Bartholomew Norton, and Henry Davis, efquires, 
John Porter, Chriftopher Ball, Benjamin Robinfon, Lewis Long, 
William Kirby, gentlemen, good and lawful men of the county 
aforefaid, who neither are of kin to the faid William Kent nor 
to the faid Richard Allen, to make recognition of the grand 
affe aforefaid. (€herefore it is commanded the fheriff, that he 
caufe them to come here from the day of eafter in fifteen days, 
to make the recognition aforefaid. The fame day is there given 
to the parties aforefaid. At which day here come as well the 
faid William Kent as the faid Richard Allen, by their attorneys 
aforefaid, and the recognitors of the aflife whereof mention is 
above made being called come, and certain of them, to wit, 
Charles Stephens, Randal Wheler, Toby Cox, ‘Thomas Mun- 
day, Charles Price, knights, Daniel Prince, Roger Lucas, Wil- 
liam Day, James Harris, Peter Payne, Robert Quin, Henry 
Davis, John Porter, Chriftopher Ball, Lewis Long, and William 
Kirby, being elected, tried, and fworn, upon their oath fay, 
that the faid William Kent hath more right to have the tene- 
ments aforefaid with the appurtenances to him and his heirs, as 
he demandeth the fame, than the faid Richard Allen to hold the 
fame as he now holdeth them, according as the faid William 
Kent by his writ aforefaid hath fuppofed. @herefore ít ig 
confideredD, that the faid William Kent do recover his feifin 
againit the faid Richard Allen of the tenements aforefaid with 
the appurtenances, to him and his heirs, quit of the faid Ri- 
chard Allen and his heirs, for ever: and the faid Richard 
Allen in mercy, &€e, 


Ne. If. 
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N°. II. 2 


Proceedings on an Attion of Trefpa/s in E JECTMENTS 
by Original, in the King’s Bench. 


$. 1. The Original Writ. 


GEORGE the fecond, by the grace of God of Great Si fecerit te 
Britain, France, and Ireland king, defender of the faith, fecurum. 
and fo forth; to the theriff of Berkfhire, greeting. Jf Richard 
Smith fhall give you fecurity of profecuting his claim, then put 
by gage and fafe pledges William Stiles, late of Newbury, 
gentleman, fo that he be before us on the morrow of All-Souls, 
wherefoever we fhall then be in England, to fhew wherefore 
with force and arms he entered into one meffuage, with the 
appurtenances, in Sutton, which John Rogers, efquire, hath 
demifed to the aforefaid Richard, for a term which is not yet 
expired, and ejected him from his faid farm, and other enor- 
mities to him did, to the great damage of the faid Richard, 
and againft our peace. And have you there the names of the 
pledges, and this writ. WBítnefg ourfelf at Weftminfter, the 
twelfth day of October, in the twenty ninth year of our reign. | 


Pledges of {John Doe, 1 h¢ within named John Den. — Sherift’s 


; , WilliamStiles isat- ; 
profecution, l Richard Roe. tached by pledges, Richard Fen, Return, 


$. 2. Copy of the Declaration againf? the cafual Ejector; who gives 
Notice thereupon to the Tenant in Poffeffion. 


Michaelmas, the 29th of king George the fecond. 


Berks, 2 WOi'lfam Stiles, late of Newbury in the faid Declaration, 
to oe: county, gentleman, was attached to anfwer Ri- 
chard Smith, of a plea, wherefore with force and arms he entered 
into one meffuage, with the appurtenances, in Sutton in the 
county aforefaid, which John Rogers efquire demifed to the faid 
Richard Smith for a term which is not yet expired, and ejected 
him from his faid farm, and other wrongs to him did, to the 
great damage of the faid Richard, and againft the peace of the 
‘lord the. king, &c. And whereupon the faid Richard by na 
crt 
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Ne. IJ. bert Martin his attorney complains, that whereas the faid John 

wap Rogers on the firft day of October in the twenty ninth year of 

. the reign of the lord the king that now 1s, at Sutton aforefaid, 
had demifed to the fame Richard the tenement aforefaid, with 
the appurtenances, to have and to hold the faid tenement, with’ 
the appurtenances, tothe faid Richard and his afligns, from the 
feaft of faint Michael the archangel then lat paft, to the end 
and term of five years from thence next following and fully'to 
be complete and ended, by virtue of which demife the faid 
Richard entered into the faid tenement, with the appurtenances, 
and was thereof poffefled ; and, the faid Richard being fo pof- 
feffed thereof, the faid William afterwards, that is to fay, on 
the faid firt day of October in the faid twenty ninth year, 
with force and arms, that is to fay, with fwords, ftaves, and 
knives, entered into the faid tenement, with the appurtenances, 
which the faid John Rogers demifed to the faid Richard in form 
aforefaid for the term aforefaid which is not yet expired, and 
ejected the faid Richaed out of his faid farm, and other wrongs 
to him did, to the great damage of the faid Richard, and 
againft the pcace of the faid lord the king; whereby the faid 
Richard faith, that he is injured and damaged to the value of 
twenty pounds. And thereupon he brings fuit, &c. 


Martin, for the plaintiff. Pledges of § John Doe. 
Peters, for the defendant. profecution. ( Richard Roe. 


Mr. George Saunders, 
I am informed that you are in poffeffion of, or claim title to, 
the premifes mentioned in this declaration of ejectment, or to 
‘fome part thereof; and I, being fued in this aétion as a cafual 
ejector, and having no claim or title to the fame, do advife you 
to appear next Hilary term in his majefty’s court of king’s 
bench at Weftminfter, by fome attorney of that court, and then 

and there, by a rule to be made of the fame court, to caufe - 

yourfelf to be made defendant in my ead; otherwife I fhall 
fuffer judgment to be entered againft me, and you will be 
turned out of pofieffion. 


Notice. 


Your loving friend, 


g January, 1756 -_ s 
William Sules. 


§. 3. Thu 
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N°. If. 
§. 3. The Rule of Court, z tae! 


ed 


Hilary Term, in the taventy ninth Year of King GEORGE the 
Second. 


Berks, } Jt ts ordered by the court, by the affent of both Smith 

to wit. ¢ parties, and their attorneys, that George Saunders, gaint P 
gentleman, may be made defendant, in the place of the now e , 
defendant William Stiles, and fhall immediately appear to the with the n 
plaintiff’s aétion, and fhall receive a declaration in a plea of purtenances 
trefpafs and ejectment of the tenements in queftion, and fhal] 17 Sutton, 
immediately plead thereto, not guilty: and, upon the trial of crite Toul 
the iffue, fhall confefs leafe, entry, and oufter, and infift upon Rogers. 
his title only. And if, upon trial of the iffue, the faid George 

do not confefs leafe, entry, and oufter, and by reafon thereof 

the plaintiff cannot profecute his writ, then the taxation of cofts 

upon fuch zonpro/. fhall ceafe, and the faid George fhall pay 

fuch cofts to the plaintiff, as by the court of our lord the king 

here fhall be taxed and adjudged for fuch his default in nonper- 

formance of this rule; and judgment fhall be entered’ againft 

the faid William Stiles, now the cafual ejector, by default. And 

it is further ordered, that, if upon the trial of the faid iffue a 

verdict fhall be given for the defendant, or if the plaintiff fhall 

not profecnte his writ, upon ary other canfe, than for the not 
confeffing leafe, entry, and outter as aforefaid, then the leffor 

of the plaintiff fhall pay cofts, if the plaintiff himfelf doth not 

pay them. 


L By the Court. 
Martin, for the plaintif. i 
Newman, for the defendant. 


§. 4. The Record. 


leas before the lord the king at Weftminfter, of the term of 
faint Hilary, in the twenty ninth year of the reign of the lord 
Georce the fecond by the grace of God of Great Britain, 
France, and Ireland king, defender of the faith, Ee. 


Berks, 2 Beorge Saunders, late of Sutton in the county afore- 
to wit. eet gentleman, was attached to anfwer Richard 
Smith, of a plea, wherefore with force and arms he entered 
into one meffuage, with the appurtenances, in Sutton, which 
John Rogers, efquire, hath demifed to the faid Richard for a 
term which is not yet expired, and ejeéted him from his faid 
farm, and other wrongs to him did, to the great damage of the 
faid Richard, and againft the peace of the lord the king that 
VoL, IlI. Ff now 
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N°. II. now is. nd whereupon the faid Richard, by Robert Martin 
t= his attorney complains, that whereas the faid John Rogers on 
Declaration, the firft day of October in the twenty ninth year of the reign of 
ercount. the lord the king that now is, at Sutton aforefaid, had demifed 
to the fame Richard the tenement aforefaid, with the appurte- 
nances, to have and to hold the faid tenement, with the appur- 
tenances, to the faid Richard and his affigns, from the feaft of 
faint Michael the archangel then laft paft, to the end and term 
of five years from thence next following and fully to be com- 
plete and ended; by virtue of which demife the faid Richard 
entered into the faid tenement, with the appurtenances, and was 
thereof poffeffed : and, the faid Richard being fo poffeffed there- 
of, the faid George afterwards, that is to fay, on the firft day 
of Oober in the faid twenty ninth year, with force and arms, 
that is to fay, with {words, ftaves, and knives, entered into the 
faid tenement, with the appurtenances, which the faid John Ro- 
gers demifed to the faid Richard in form aforcfaid for-the term 
aforefaid which is not yet expired, and ejected the faid Richard 
out of his faid farm, and other wrongs to him did, to the great 
damage of the faid Richard, and againft the peace of the faid 
Iord the king; whereby the faid Richard faith that he is injured 
and endamaged to the value of twenty pounds: and thereupon 
Defence. he brings fuit, [and good proof.] nd the aforefaid George 
Saunders, by Charles Newman his attorney, comes and defends 

the force and injury, when [and where it fhall behove him ;] 

Plea, not and faith that he is in no wife guilty of the trefpafs and eje&t- 
guilty. ment aforefaid, as the faid Richard above complains againft him; 
Iffue. and thereof he puts himfelf upon the country : and the faid Ri- 
Venire chard doth likewife the fame; @herefore let a jury come there- 
awarded, upon before the lord the king, on the o€tave of the purification 
ofthe bleffed virgin Mary, wherefoever he fhall then be in Eng- 

land; who neither [are of kin to the faid Richard, nor to the 

faid George ;] to recognize [whether the faid George be guilty 

of the trefpafs and ejectment aforefaid :] becaufe as well [the 

faid George, as the faid Richard, between whom the difference 

is, have put themfelves on the faid jury.] The fame day is there 

Refpite, for given to the parties aforefaid. Afterwards the procefs therein, 
default of being continued between the faid parties of the plea aforefaid 
= by the jury, is put between them in refpite, before the lord the 
king, until the day of Eafter in fifteen days, wherefoever the faid 

Nifi prius lord the king fhall then be in England; unlefs the juftices of 
the lord the king affigned to take affifes in the county aforefaid, 

fhal! have come before that time, to wit, on Monday the eighth 
day of March, at Reading in the faid county, by the form of the 

ftatute [in that cafe provided,] by reafon of the default of the 

jurors, [fummoned to appear as aforefaid.} At which day be- 

fore the lord the king, at Weftminfter, come the parties afore- 

faid by their attorneys aforefaid; and the aforefaid juftices of 

asife, 


` 
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aflife, before whom [the jury aforefaid came,] fent here their No. If, 
record before them had in thefe words, to wit: Bftermards, Un~ 
at the day and place within contained, before Heneage Legge, Poftea. 
ef{quire, one of the barons of the exchequer of the lord the king, 
and fir John Eardley Wilmot, knight, one of the juftices of the 
faid lord the king, affigned to hold pleas before the king him- 
felf, jultices of the faid lord the king, afligned to take affifes in 
the county of Berks by the form’of the ftatute [in that cafe pro- 
vided,) come as well the within named Richard Smith, as the 
within written George Saunders, by their attorneys within con- 
tained; and the jurors of the jury whereof mention is within 
made being called, certain of them, to wit, Charles Holloway, 

John Hooke, Peter Graham, Henry Cox, William Brown, and 
Francis Oakley, come, and are fworn upon that jury : and be- 
caufe the reft of the jurors of the fame jury did not appear, 
therefore others of the by-ftanders being chofen by the fheriff, Tales de eira 
at the requeft of the faid Richard Smith, and by the command ¢#™/entibuss 
of the juftices aforefaid, are appointed anew, whofe names are 
affixed to the panel within written, according to the form of the 
ftatute in fuch cafe made and provided; which faid jurors fo 
appointed anew, to wit, Roger Bacon, Thomas Small, Charles 
Pye, Edward Hawkins, Samuel Roberts, and Daniel Parker, 
being likewife called, come; and together with the other ju- 
rors aforefaid before impanelled and {worn, being elected, tried, 
and fworn, to fpeak the truth of the matter within contained, 
upon their oath fay, that the aforefaid George Saunders is guilty Verdi& for 
of the trefpafs and ejectment within-written, in manner and form the plaintiff, — 
as the aforefaid Richard Smith within complains againft him; 
and affefs the damages of the faid Richard Smith, on occafion 
of that trefpafs and ejectment, befides his cofts and charges 
which he hath been put unto about his fuit in that behalf, to 
twelve pence : and, for thofe colts and charges, to forty fhillings. 
UDhereupon the faid Richard Smith, by his attorney aforefaid, 
prayeth judgment againft the faid George Saunders, in and up- 
on the verdict aforefaid by the jurors aforefaid given in the form 
aforefaid : and the faid George Saunders, by his attorney afore- Motion in 
faid, faith that the court here ought not to proceed to give judg- arreft of 
ment upon the faid verdi&t, and prayeth that judgment againft Judgments 
him the faid George Saunders, in and upon the verdict aforefaid 
by the jurors aforefaid given in the form aforefaid, may be 
ftayed, by reafon that the faid verdict 1s infufficient and errone= 
ous, and that the fame verdict may be quafhed, and that the iffue 
aforefaid may be tried anew by other jurors to be afrefh impa- 
nelled. And, becaufe the court of the lord the king here is not Continus 
yet advifed of giving their judgment of and upon the premifes, ance. 
therefore day thereof is given as well to the faid Richard Smith 
as the faid George Saunders, before the lord the king, until the 
morrow of the Afcenfion of our lord, wherefoever the faid lord 

barf 2 » ths 
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N°. II. the king fhall then be in England, to hear their judgment of 
«~~ and upon the premifes, for that the court of the lord the king 
is not yet advifed thereof. At which day before the lord the 
king, at Weftminfter, come the parties aforefaid by their attor- 
neys aforefaid : upon which, the record and matters aforefaid 
having been feen, and by the court of the lord the king now 
here fully underftood, and all and fingular the premifes having 
been examined, and mature deliberation being had thereupon, 
Opinion of for that it feems to the'court of the lord the king now here that 
the court, the verdi&t aforefaid is in no wife infufficient or erroneous, and 
that the fame ought not to be quafhed, and that no new trial 
Judgment, ought to be had of the iffue aforefaid, @herefore tt ts confic 
for the Dered, that the faid Richard do recover againft the faid George 
= his term yet to come, of and in the faid tenements, with the ap- 
purtenances, and the faid damages affeffed by the faid jury. in 
Cofts, form aforefaid, and alfo twenty feven pounds fix fhillings and 
eight pence for his cofts and charges aforefaid, by the court of 
the lord the king here awarded to the faid Richard, with his 
affent, by way of increafe; which faid damages in the whole 
amount to twenty nine pounds, feven fhillings and eight pence. 
Capiatur pro And let the faid George be taken, [until he maketh fine to the 
pr. lord the king.] Bnd Hereupon the faid Richard by his attorney 
poffefion aforefaid prayeth a writ of the lord the king, to be directed to 
” the theriff of the county aforefaid, to caufe him to have poffef- 
` fion of his term aforefaid yet to come, of and in the tenements 
aforefaid, with the appurtenances: and it is granted unto him, 
i returnable before the lord the king on the morrow of the holy 
and return, Trinity, wherefoever he fhall then be in England. At which 
day before the lord the king, at Weftminfter, cometh the faid 
Richard by his attorney aforefaid; and the fheriff, that is to fay, 
fir Thomas Reeve, knight, now fendeth, that he by virtue of 
the writ aforefaid to him directed, on the ninth day of June laf 
paft, did caufe the faid Richard to have his poffeffion of his term 
aforefaid yet to come, of and in the tenements aforefaid, with 

the appurtenances, as he was commanded, 


N° 
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N°. II. 


Proceedings on an Aion of Desr in the Court of 
common Pleas; removed into the King’s Bench dy 
Writ of Error. 


§. 1. Original. 


GEDKRGE the fecond by the grace of God of Great Praccipe. 

Britain, France, and Ireland king, defender of the faith, 
and fo forth; to the fheriff of Oxfordfhire, greeting. Command 
Charles Long, late of Burford, gentleman, that juftly and with- 
out delay he render to William Burton two hundred pounds, 
which he owes him and unjuftly detains, as he faith. And un- 
lefs he fhall fo do, and if the faid William fhall make you fe- 
cure of profecuting his claim, then fummon by good fummon- | 
ers the aforefaid Charles, that he be before our juftices at 
Weitminfter, on the oftave of faint Hilary, to fhew wherefore he 
hath not done it. And have you there then the fummoners, and 
this writ. WBitnefg ourfelf at Weftminfter, the twenty fourth 
Day of December, in the twenty eighth year of our reign. 


Pledges jolh Doe: Summoners of the f Roger Morris. Sherif’ 


of profe- < p: within-named 
chGow Richard Roe. Chad Long. Henry Johnfon, return, 


4 


§. 2. Proce/s. 


GC ORG E the fecond by the grace of God of Great Britain, Attach- 
France, and Ireland king, defender of the faith, and fo forth ; ment. 
to the fheriff of Oxfordfhire, greeting. ut by gage and fafe Pene. 
pledges Charles Long, late of Burford, gentleman, that he be be- 
fore our juftices at Weftminfter on the o¢tave of the purification 
of the bleffed Mary, to anfwer to William Burton of a plea, 
that he render to him two hundred pounds, which he owes him 
and unjuftly detains, as he faith; and to fhew wherefore he was 
not before our Juftices at Weftminfter on the o¢tave of faint 
Hilary, as he was fummoned, And have there then the names 
of the pledges and this writ. M@Bttnefs fir John Willes, knight, 
at Weftminfter, the twenty third day of January in the twenty, 
eighth year of our reign. - 


The within named Charles Long is § Edward Leich. Sheriff's 
attached by Pledges, ` Robert Tanner, return. 
Ff 3 GEDRGE 
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N°. III. 
teu OE MIRGE the fecond by the grace of God of Great 
Difiringas. Britain, France, and Ireland king, defender of the Faith, and 
fo forth; to the fheriff of Oxfordfhire, greeting. Be com- 
mand you that you diftrein Charles Long, late of Burford, gen- 
tleman, by all his lands and chattels within your bailiwick, fo 
that neither he nor any one through him may lay hands on the 
fame, until you fhall receive from us another command there- 
upon; and that you anfwer to us of the iffues of the fame ; and 
that you have his body before our juftices at Weflminfter from 
the day of Eafter in fifteen days, to anfwer to William Burton 
of a plea, that, he render to him two hundred pounds which he 
owes him and unjuftly detains as he faith, and to hear his 
judgment of his many defaults. WƏitnefg fir John Willes, 
knight, at Weftminfter, the twelfth day of February’ in the 
twenty eighth year of our reign. 


ial The within-named Charles Long hath nothing in my baili- 
eurn. 


Nibil. wick, whereby he may be diftreined. 


Capiasadref- OE MIRGE the fecond, by the grace of God of Great 

pondendum. Britain, France, and Ireland king, defender of the faith, and 
fo forth; to the fheriff of Oxfordfhire, greeting. 19¢ command 
you, that you take Charles Long, late of Burford, gentleman, 
if he may be found in your bailiwick, and him fafely keep, fo 
that you may have his body before our juftices at Weftminfter, 
from the day of Eafter in five weeks, to anfwer to William Bur- 
ton, gentleman, of a plea, that he render to him two hundred 
pounds, which he owes him,and unjuftly detains, as he faith: 
and whereupon you have returned to our juftices at Weftminfter, 
that the faid Charles hath nothing in your bailiwick, whereby 
he may be diftreined. And have you there then this writ. 1Dits 
nefg fir John Willes, knight, at Weftminfter, the fixteenth day 
of April, in the twenty eighth year of our reign. 


pore- The within-named Charles Long is not found in my bailiwick. 
rn. on 


ef? inventus, 


Tce, @G COR GE the fecond by the grace of God of Great 
capias, Britain, France, and Ireland king, defender of the faith, and 
fo forth ; to the fheriff of Berkfhire, greeting. NƏe command 

you, that you take Charles Long, late of Burford, gentleman, 

if he may be found in your bailiwick, and him fately keep, fo 

that you may have his bat before our juftices at Weftminfter, © 

on the morrow of the holy Trinity, ‘to anfwer to William Bur- 

ton, gentleman, of a plea, that he render to him two hundred 

pounds, which he owes him and unjuftly detains, as he faith: 

and whereupon our fheriff of Oxfordfhire hath made a return to 

our juftices at Weflminfter, at a certain day now paft, that the 

) aforefaid 
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aforefaid Charles is not found in his bailiwick; and thereupon N>, ITT. 
it is teftified in our faid court, that the aforefaid Charles lurks, wr. 
wanders, and runs about in your county. And have you there 
then this writ. WDttnefs fir John Willes, knight, at Weftminfter, 
the feventh day of May, in the twenty eighth year of our reign. 


By virtue of this writ to me dire€ted, I have taken the body Sheriff's 
of the within-named Charles Long; which I have ready at the return, 
day and place within contained, according as by this writ it is “A! Corpuee 
commanded me. 


** Or, upon the Return of Non eft inventus upon the frf Ca- 
“ pias, the Plaintiff may Jue out an Alias and a Pluries, 
“* and thence proceed to Outlawry; thus: 


_ “§“GEDRGE the fecond by the grace of God of Great “ Alias ca~ 
«* Britain, France, and Ireland king, defender of the faith, and fo “P's 
“* forth; to the theriff of Oxfordfhire, greeting. ie command 

“ you as formerly we commanded you, that you take. Charles 

“< Long, late of Burford, gentleman, if he may be found in 

“ your bailiwick, and him fafely keep, fo that you may have 

“ his body before our juftices at Weftminfter, on the morrow 

** of the holy Trinity, to anfwer to William Burton, gentleman, 

‘of a plea, that he render to him two hundred pounds, which 

“ he owes him and unjufily detains, as he faith. And have 
‘you there then this writ. WBitnefg fir John Willes, knight, 

“ at Weftminfter, the feventh day of May, in the twenty eighth 

‘“ year of our reign, 


«< The within-named Charles Long is not found in my baili- “ Sheriff's 
“c wick. y “ return. 
<< Non ef 


“© ingentuSe 


“GEDRGE the fecond by the grace of God of Great « Pluries cae 
‘* Britain, France, and Ireland king, defender of the faith, and “ gias, 
«c fo forth; to the fheriff of Oxfordfhire, greeting, ie com- 
s‘ mand you, as we have more than once commanded you, that 
“ you take Charles Long, late of Burford, gentleman, if hè 
« may be found in your bailiwick, and him fafely keep, fo that 
“© you may have his body before our juftices at Weftminfter, 
‘* from the day of the holy Trinity in three weeks, to anfwer 
“ to William Burton, gentleman, of a plea, that he render to 
« him two hundred pounds, which he owes him and unjuftly 
« detains, as he faith. And have you there then this writ. 
Witnefg fir John Willes, knight, at Weftminfer, the thir- 
‘* tieth day of May, in the twenty eighth year of our reign. , 


“The within-named Charles Long is not found in my baili- f — 
“wick, Non of 


Ff 4 GE D iR OC“ inventus 


N°. II. 
eatin’ aiid 
e Exigi fa- 


SE eras, 


vi «OC AP BENE TR 


“ SED UK GE the fecond by the grace of God of Great 
“< Britain, France, and Ireland king, defender of the faith, and 
< fo forth; to the fheriff of Oxfordfhire, greeting. NBe com- 


< mand you, that you caufe Charles Long, late of Burford, 


‘* gentleman, to be required from county court to county court, 
‘* until according to the law and cuftom of our realm of Eng- 
« land he be outlawed, if he doth not appear. And if he doth 
« appear, then take him and caufe him to be fafely kept, fo 
€ that you may have his body before our juftices at Weftminfter, 


on the morrow of All-Souls, to anfwer to William Burton, 


6¢ Sheriff ’s 
«c return. 
< Primo 

66 exadius: 


ee Secundo 
6 exactus : 


“© Tertio 
66 exacius. 


e Quarto 
66 EXITUS. 


ec Quinte 
6€ exadclus. 


6 Ideo utlae 
c gatus, 


“ Writ of 
€ proclama- 
€c tion. 


<¢ gentleman, of a plea, that he render to him two hundred 
«c pounds, which he owes him and unjuftly detains, as he faith. 
‘c And whereupon you have returned to our juftices at Weft- 
¢¢ minfter, from the day of the holy Trinity in three weeks, that 
*¢ he is not found in your bailiwick. And have you there then 
e this writ. Witnefs fir John Willes, knight, at Weftminfter, 
s the eighteenth day of June, in the twenty eighth year of our 
‘ reign. 


‘¢ By virtue of this writ to me directed, at my county court 
« held at Oxford, in the county of Oxford, on Thurfday the 
“ twenty firt Day of June in the twenty ninth year of the 
“ reign of the lord the king within written, the within-named 
«< Charles Long was required the firt time, and did not appear: 
<<‘ ‘and at-my county court held at Oxford aforefaid, on Thurfday 
“ the twenty fourth day of July in the year aforefaid, the faid 
“ Charles Long was required the fecond time, and did not ap- 
“ pear: and at my county court held at Oxford aforefaid, on 
‘c Thurfday the twenty firft day of Auguft in the year aforefaid, 
‘¢ the faid Charles Long was required the third time, and did 
s not appear: and at my county court held at Oxford afore- 
s“ faid, on Thurfday the eighteenth day of September in the 
“ year aforefaid, the faid Charles Long was required the fourth 
“ time, and did not appear: And at my county court held at 
‘< Oxford aforefaid, on Thurfday the fixteenth day of October 
« in the year aforefaid, the faid Charles Long was required 
‘* the fifth time, and did notappear: therefore the faid Charles 
“ Long, by the judgment of the coroners of the faid lord the 
‘ king, of the county aforefaid, according to the law and cuf- 
“ tom of the kingdom of England, is outlawed, 


“GE DIR GE the fecond by the grate of God of Great 

‘ Britain, France, and Jreland king, defender of the faith, and 
‘* fo forth; to the fherif of Oxfordfhire, greeting, IDhercas 
“ by our writ we have lately commanded you that you fhould 
s caufe Charles Long, late of Burford, gentleman, to be re- 
* quired from county court to county court, until according P 
, “the 


APPENDIX xv 
‘ the law and cuftom of our realm of England he fhould be N°, Hf, 
“ outlawed, if he did not appear: and if he did appear, then w~ 
“ that you fhould take him and caufe him to be fafely kept, fo 
“ that you might have his body before our juftices at Weftmin- 
“ fer, on the morrow of All-Souls, to anfwer to William Bur- 
“ ton, gentleman, of a plea, that he render to him two hun- | 
“ dred pounds, which he owes him and unjuftly detains, as he 
“ faith: hercfore we command you, by virtue of the ftatute 
« in the thirty firft year of the lady Elizabeth late Queen of 
“ England made and provided, that you caufe the faid Charles 
“ Long to be proclaimed upon three feveral days according to 
“ the form of that ftatute ; (whereof one proclamation fhall be 
“ made at or near the moft ufual door of the church of the pa- 
“ rifh wherein he inhabits) that he render himfelf unto you ; fo 
“ that you may have his body before our juftices at Weftmin- 
“ fter at the day aforefaid, to anfwer the faid William Burton 
“of the plea aforefaid. And have you there then this writ. 
“« Witnefg fir John Willes, knight, at Weftminfter, the ‘ 
“ eighteenth day of June, in the twenty eighth year of our 
“SEN. , i 


“ By virtue of this writ to me direéted, at my county court held “ Sheriff's 
‘at Oxford in the county of Oxford, on Thurfday the twenty g "um 
“< fixth day of June in the twenty ninth year of the reign of s aa 
“ the lord the king within written, I caufed to be proclaimed >) 
“ the firft time; and at the general quarter feffions of the peace, 
“ held at Oxford aforefaid on Tuefday the fifteenth day of July 
‘in the year aforefaid, I caufed to be proclaimed the fecond 
“ time; and at the moft ufual door of the church of Burford 
“ within written on Sunday the third day of Auguft in the year 
“ aforefaid, immediately after divine fervice, one month at the 
“ Jeaft before the within-named Charles Long was required the 
“ fifth time, I caufed to be proclaimed the third time, that the 
** faid Charles Long fhould render himfelf unto me, as within 
“ it is commanded me. 


“ © € ORG E the fecond by the grace of God of Great “ Capias ut. 
“ Britain, France, and Ireland king, defender of the faith, and “ /gatwn. 
‘fo forth; to the fheriff of Berkfhire, greeting: De com- 
“ mand you, that you omit not by reafon of any liberty of your 
“ county, but that you take Charles Long, late of Burford in 
s the county of Oxford, gentleman, (being outlawed in the 
“ faid county of Oxford, on Thurfday, the fixteenth day of 
“* Otober lat paft, at the fuit of William Burton, gentleman, 
' & of a pleaof debt, as the fheriff of Oxfordfhire atorefaid re- 
& turned to our juftices at Weftminiter on the morrow of All- 
“ Souls then next enfuing) if the faid Charles Long may be 
t: found in your bailiwick ; and him fafely keep, fo that you 
“ may 


Ne. III. 
eyo 


© Sheriff ’s 
“returns; 
£ Cepi cor- 
nid p 


t: Bill of 

ec Middlefex 
tc for tref- 
“ pafs; 


€c ge etiam 
€c in debt. 


e Sheriff’s 
© return ; 

tt Non efin- 
EE wentus, 

© Latitate 
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‘* may have his body before our juftices at Weftminiter from the 
‘* day of faint Martin in fifteen days, to do and receive what 
** our court fhall confider concerning him in this behalf. UDitnefs 
s fir John Willes, knight, at Weltminfter, the fixth day of No- 
‘< vember in the twenty ninth year of our reign. 


“c By virtue of this writ to me dire&ed, I have taken the bo- 
sdy of the within-named Charles Long; which I have ready 
“ at the day and place within-contained, according as by this 
& writ it is commanded me. 


t §.3. * Bill of Middlefex, and Latitat thereupon, in the Court 
“ of King’s Bench. 
«© Middlefex, ? “* @he Shevt¥F is commanded that he take 
“ to wit. i ** Charles Long, late of Burford in the county 
“ of Oxford, if he may be found in his bailiwick, and him fafely 
“ keep, fo that he may have his body before the lord the king 
“ at Weftminfter, on Wednefday next after fifteen days of Eafter, 
** to anfwer William Burton, gentleman, of a plea of trefpafs ; 
[and alfo to a bill of the faid William againft the aforefaid 
“< Charles, for two hundred pounds of debt, according to the 
** cuftom of the court of the faid lord the king, before the king 
‘© himfelf to be exhibited;] and that he have there then this 
<‘ precept. 


s: The within-named Charles Long is not found in my baili- 
“ wick, 


‘““GEDRGE the fecond by the grace of God of Great 


_ Britain, France, and Ireland king, defender of the faith, and 


e Ac etiam. 


** fo forth ; to’ the fheriff of Berkfhire, greeting. Whereas 
“ we lately commanded our fheriff of Middlefex that he fhould 
“ take Charles Long, late of Burford in the county of Oxford, 
“ if he might be found in his bailiwick, and him fafely keep, 
“< fo that he might be before us at Weftminfter, at a certain day 
“ now paft, to anfwer unto William Burton, gentleman, of a 
‘s plea of trefpafs; [and alfo to a bill of the faid William 
“ againft the aforefaid Charles, for two hundred pounds of 
‘¢ debt, according to the cuftom of our court, before us to be 
«< exhibited ;] and our faid fheriff of Middlefex at that day re- 
“ turned to us that the aforefaid Charles was net found in his 
“¢ bailiwick ; whereupon on the behalf of the aforefaid William 
s in our court before us it is fufficiently attefted, that the afore- 
e faid Charles lurks and runs about in your county : @herefore 
& we command you, that you take him, if he may be found in 
* Note, that §. 3, and $. 4, are the ufual method of procefs, to compel an 
appearance, in the courts of king’s bench, and exebeguer ; in which the practice of 
thofe courts does principally differ from that of the court of common pleas: the 
Subfequent ftages of proceeding being nearly alike in them all, 
j » “your 
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< your bailiwick, and him fafely keep, fo that you may have his No. ITY, 
« body before us at Weftminfter on Tuefday next after five Wyn 
*¢ weeks of Eafter, to anfwer to the aforefaid William of the 
s plea [and bill] aforefaid: and have you there then this writ. 
< UDitnefs fir Dudley Ryder, knight, at Weftminfter, the 
€< eighteenth day of April, in the twenty cighth year of our reign. 


& By virtue of this writ to me dire€ted, I have taken the body « Sheriff’s 
“of the within-named Charles Long; which I have ready at 7" return 5 
“< the day and place within-contained, according as by this writ ,, o» satel 
« it is commanded me. pe... 


“8.4. Writ of Quo minus 7x the Exchequer. 


“@ CDBGE the fecond by the Grace of God of Great 
“ Britain, France, and Ireland king, defender of the faith, and 
“< fo forth ; to the fheriff of Berkthire, greeting. HBe command 
“ you, that you omit not by reafon of any liberty of your county, 
“ but that you enter the fame, and take Charles Long, late of 
‘< Burford in the county of Oxford, Gentleman, wherefoever 
‘* he fhall be found in your bailiwick, and him fafely keep, fo 
‘* that you may have his body before the barons of our exche- 
“ quer at Weftminfter, on the morrow of the holy Trinity, to 
“ anfwer William Burton our debtor of a plea that he render to 
“ him two hundred pounds which he owes him and unjuftly de- 
‘< tains, whereby he is the lefs able to fatisfy us the debts which 
“ he owes us at our faid exchequer, as he faith he can reafon- 
“ ably fhew that the fame he ought to render: and have you 
‘< there this writ. UBitnefs fir Thomas Parker, knight, 
“at Weftminfter, the fixth day of May,-in the twenty eighth 
“< year of our reign. 


“ By virtue of this writ to me direéted, I have taken the bo- «c Sherify’g 
‘t dy of the within-named Charles Long ; which I have ready “return; - 
‘* before the barons within-written, according as within it is com- ‘< Cepi cor- 
‘* manded me.” aaa 


§. 5. Special Bail; on the Arreft of the Defendant, purfuant te 
the Teftatum Capias, iz page xiv. > 


Know all Den by thefe prefents, that we Charles Long of Bail bond, te 
Burford in the county of Oxford, gentleman, Peter Hamond of the theriff. 
Bix in the faid county, yeoman, ‘and Edward Thomlinfon of 
Woodiftock in the faid county, innholder, are held and firmly 
bound to Chriftopher Jones, efquire, fheriff of the county of 
Berks, in four hundred pounds of lawful money of Great -Bri- 
tain, to be paid to the faid fheriff, or his certain attorney, exe- 
cutors, adminiftrators, or affigns ; for which payment well and 
truly to be made, we bind ourfelves and each of us by oe 

or 
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No. III. for the whole and in grofs, éur and every of our heirs, execu- 
Ueu tors, and adminiftrators, firmly by thefe prefents, fealed with 


Recogni- 


our feals. Dated the fifteenth day of May in the twenty eighth 
year of the reign of our fovereign lord George the fecond by the 
Grace of God king of Great Britain, France, and Ireland, de- 
fender of the faith, and fo forth, and in the year of our Lord 
one thoufand, feven hundred, and fifty five. 
he Condition of this obligation is fuch, that if the above- 
bounden Charles Long do appear before the juftices of our fo- 
.vereign lord the king at Weftminfter, on the morrow of the 
holy Trinity, to anfwer William Burton, gentleman, of a plea 
of debt of two hundred pounds, then this obligation fhall be 
void and of none effect, or elfe fhall be and remain in full force 
and virtue. 


Sealed, and delivered, being Charles Long. (L. S.) 
firft duly ftamped, in the Peter Hamond. (L. S.) 


prefence of Edward Thomlinfon. (L.S.) 
Henry Shaw. 
Timothy Griffith. ~ot 


Pon Charles Long do acknowlege to owe unto the plaintiff 


zanceo‘ bail, four hundred pounds, and you John Rofe and Peter Hamond do 


before the 
commifii- 
oner, 


Bail piece. > 


feverally acknowlege to owe unto the fame perfon the fum of 
two hundred pounds apiece, to be levied upon your feveral goods 
and chattels, lands and tenements, upon condétion that, if the 
defendant be condemned in this action, he fhall pay the con- 
demnation, or render himfelf a prifoner in the Fleet for the 
fame; and, if he fail fo to do, you John Rofe and Peter Ha- 
mond do uadertake to do it for him, 


Trinity Term, 28 Geo. II. 
Berks, } On a Tefatum Capias againft Charles Long, late of 
towit, § Burford in the county of Oxford, gentleman, re- 


- turnable on the morrow of the holy Trinity, at the fuit of Wil- 


liam Burton, of a plea of debt of two hundred pounds; 

@he bail are, John Rofe, of Witney’in the county of Ox- 
ford, efquire. Peter Hamond, of Bix in the faid county, 
yeoman. i 
Richard Price, attorney 

for the defendant. i 
j The party himfelf in £400. 
Each of the bail in £200. 
Taken and acknowleged the twenty eighth 
day of May, in the year of our Lord one 
thoufand, feven hundred, and fifty five, de 
bene efit, before me, 

Robert Grove, 
one of the commiffioners. §.6. 
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Nee, eed) 
§. 6. The Record, as removed by Writ of ERROR. 


(Che Lord the king hath given in charge to his truity and Writ of 
beloved fir John Willes, knight, his writ clofed in thefe words : error. 
@GEDIRGE the fecond by the grace of God of Great Britain, 
France, and Ireland king, defender of the faith, and fo forth ; 
to our trufty and beloved fir John Willes, knight, greeting. Wes 
canfe in the record, and procefs, and alfo in the giving of judg- 
ment, of the plaint which was in our court before you, and 
your fellows, our juftices of the bench, by our writ, between 
William Burton, gentleman, and Charles Long, late of Burford 
in the county of Oxford, gentleman, of a certain debt of two 
hundred pounds, which the faid William demands of the faid 
Charles, manifeft error hath intervened, to the great damage of 
him the faid William, as we from his complaint are informed : 
we, being willing that the error, if any there be, fhould be 
corrected in due manner, and that full and {peedy juftice fhould 
be done to the parties aforefaid in this behalf, do command you, 
that, if judgment thereof be given, then under yotr feal you 
do diftinétly and openly fend the record and procefs of the plaint 
aforefaid, with all things concerning them, and this writ; fo 
that we may have them from the day of Eafter in fifteen days, 
wherefoever we fhall then be in England: that, the record and 
procefs aforefaid being infpected, we may caufe to be done 
thereupon, for correcting that error, what of right and accord- 
ing to the law and cuftom of our realm of England ought to be 
done. UDitnefs ourfelf at Weftminfter, the twelfth day of Fe- 
bruary, in the twenty ninth year of our reign. 


(Che record and procefs, whereof in the faid writ mention Chief juf- 
above is made, follow in thefe words, to wit: ‘ tice’s return. 


Pleag at Weftminfter before fir John Willes, knight, and his The record. 
brethren, juftices of the bench of the lord the king at Weft- 
minfter, of the term of the holy Trinity, in the twenty eighth 
year of the reign of the lord Georce the fecond by the grace 
of God of Great Britain, France, and Ireland king, defender 
of the faith, &c. 


Oxon, 7 Charles Long, late of Burford in the county afore- Writ. 
towit, § faid, gentleman, was fummoned to anfwer William 
Burton, of Yarnton in the faid county, gentleman, of a plea 
that he render unto him two hundred pounds, which he owes 
him and unjuftly detains, [as he faith.] @nd whereupon the Declaration, 
faid William, by Thomas Gough his attorney, complains, that or count, on 
whereas on the firt day of December, in the year of our lord 4 bond. 
one 


`~ 
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one thoufand, feven hundred, and fifty four, at Banbury in this 
county, the faid Charles by his writing obligatory did acknow- 
lege himfelf to be bound to the faid William in the faid fum of 
two hundred pounds of lawful money of Great Britain, to be 
paid to the faid William, whenever after the faid Charles fhould 
be thereto required, neverthelefs the faid Charles (although 
often required) hath not paid to the faid William. the faid fum 
of two hundred pounds, nor any part thereof, but hitherto al- 
together hath refufed, and doth ftill refufe, to render the fame; 


. wherefore he faith that he is injured, and hath damage, to the 


Profert in 
curia. 
Defence, 


value of ten pounds: And thereupon he brings fuit, [and good 
proof.} nd he brings here into court the writing obligatory 
2forefaid; which teftifies the debt aforefaid in form aforefaid ; 
the date whereof is the day and year before-mentioned. 2nd 
the aforefaid Charles, by Richard Price his attorney, comes and 


‘ defends the force and injury when [and where it fhall behove 


Oyer prayed 
of the bond, 
and conditi- 


on, viz. to 


perform an 
awerd, 


Imparlance, 


Continu- 
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him, } and craves oyer of the faid witing obligatory, and itis read 
unto him [in the Form aforefaid :] he likewife craves oyer of the 
condition of the faid writing, and it is read unto him in thefe 
words; ‘* The condition of this obligation is fuch, that if the 
“above bounden’ Charles Long, his heirs, executors, and ad- 
€ miniftrators, and every of them, fhall and do from time to 
‘time, and at all times hereafter, well and truly ftand to, obey, 
“c obferve, fulfill, and keep, the award, arbitrament, order, 
“ rule, judgment, final end, and determination, of David Stiles, 
“of Woodftock in the faid county, clerk, and Henry Bacon, 
“Sof Woodftock aforefaid, gentleman, (arbitrators indifferently 
‘ nominated and chofen by and between the faid Charles Long 
«and the abovenamed William Burton, to arbitrate, award, 
“c order, rule, judge, and determine, of all and all manner of 
«actions, caufe or caufes of action, fuits, plaints, debts, duties, 
“‘reckonings, accounts, controverfies, trefpaffes, and demands 
‘‘whatfoever had, moved, or depending, or which might have 
“c been had, moved, or depending, by and between the faid par- 
«ties, for any matter, caufe, or thing, from the beginning of 
“the world until the day of the date hereof) which the faid 
«c arbitrators fhall make and publifh, of or in the premufes, in 
“ writing under their hands and feals, or otherwife by word of 
«c mouth, in the prefence of two credible witneffes, on or before 
«the firk day of January next enfuing the date hereof; then 
«this Obligation to be void and of none effect, or elfe to be 
« and remain in full force and virtue.” Which being read and 
heard, the faid Charles prays leave to impar! therein here until 
the octave of the holy Trinity; and it is granted unto him. 
The fame day is given to the faid William Burton here, Se. 
At’ which day, to wit, on the oftaye of the holy Trinity, here 


come as well the faid William Burton as the faid Charles Long, 


by their attorneys aforefaid: and hereupon the faid William 
prays 
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prays that the faid Charles may anfwer to his writ and count N° ITF, 
aforefaid. nd the aforefaid Charles defends the force and in- weya—ws 
jury, when, 2c, and faith, that the faid William ought not to plea; 
have or maintain his faid action againft him ; becaufe he faith, No fuch 
that the faid David Stiles and Henry Bacon, the arbitrators be- ward. 
fore named in the faid condition, did not make any fuch award, 
arbitrament, order, rule, judgment, final end, or determination, 
of or in the premifes above fpecified in the faid condition, on or 
before the firft day of January, in the condition aforefaid above. 
mentioned, according to the form and effect of the faid condi- 
tion: and this he is ready to verify. Wherefore he prays judg- 
ment, whether the faid William ought to have or maintain his 
faid action thereof againft him ; [and that he may go thereof 
without a day.] nD the aforefaid William faith, that, for any Replication; 
thing above alleged by the faid Charles in pleadings, he ought fetting se 
not to be precluded from having his faid ation thereof againft ^7 3S 
him; becaufe he faith, that after the making of the faid writing 
obligatory, and before the faid firft day of January, to wit, on 
the twenty fixth day of December, in the year aforefaid, at 
Banbury aforefaid, in the prefence of two credible witnefles, 
namely, John Dew of Charlbury, in the county aforefaid, and 
Richard Morris of Wytham, in the county of Berks, the faid 
arbitrators undertook the charge of the award, arbitrament, or- 
der, rule, judgment, final end, and determination aforefaid, of 
and in the premifes fpecified in the condition aforefaid; and then 
and there made and publifhed their award by word of mouth in 
manner and form following, that is to fay; The faid arbitrators 
did award, order, and adjudge, that he the faid Charles Long 
fhould forthwith pay to the faid William Burton the fum of fe- 
venty five pounds, and that thereupon all differences between 
them at the time of the making the faid writing obligatory 
fhould finally ceafe and determine. And the faid William fur- 
ther faith, that although he afterwards, to wit on the fixth day 
of January, in the year of our Lord one thoufand, feven hun- 
dred, and fifty five, at Banbury aforefaid, requefted the faid 
Charles to pay to him the faid William the faid feventy five 
pounds, yet (by proteftation that the faid Charles hath not ftood Protefandes 
to, obeyed, obferved, fulfilled, or kept any part of the faid 
award, which by him the faid Charles ought to have been ftood 
to, obeyed, obferved, fulfilled, and kept) for further plea therein 
he faith, that the faid Charles the iaid feventy five pounds to 
the faid William hath not hitherto paid: ‘and this he is ready to 
verify. Wherefore he prays judgment, and his debt aforefaid, 
together with his damages occafioned by the detention of the 
faid debt, to be adjudged unto him, €c. Qpd the aforefaid Demusrer.. 
Charles faith, that the plea aforefaid, by him the faid William 
in manner and form aforefaid above in his replication pleaded, 
and the matter in the fame contained, are in no wife fufficient in 

ý law 
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law for the faid William to have or maintain his aétion aforefaid 
thereupon againft him the faid Charles ; to which the faid Charles 
hath no neceffity, neither is he obliged by the law of the land, 
in any manner to an{wer: and this he is ready to verify. Where- 
fore, for want of a fufficient replication in this behalf, the faid 
Charles, as aforefaid, prays judgment, and that the aforefaid 
William may be precluded from having his a¢tion aforefaid there- 
upon againft him, &e. And the faid Charles, according to the 
form of the ftatute in that cafe made and provided, fhews to the 
court here the caufes of demurrer following ; to wit, that it doth 
not appear, by the replication aforefaid, that the faid arbitrators 
made the fame award in the prefence of two credible witneffes 
on or before the faid firft day of January, as they ought to have 
done, according to the form and effect of the condition afore- 
faid; and that the replication aforefaid is, uncertain, infuficient, 
and wants form. Bnd the aforefaid William faith, that the plea 
aforefaid by him the faid William in manner and form aforefaid 
above in his replication pleaded, and the matter in the fame 
contained, are good and fufficient in law for the faid William to 
have and maintain the faid action of him the faid William therc- 
upon againft the faid Charles; which faid plea, and the matter 
therein contained, the faid William is ready to verify and prove 
as the court fhall award: and becaufe the aforefaid Charles hath 
not anfwered to that plea, nor hath he hitherto in any manner 
denied the fame, the faid William as before prays judgment, and 
his debt aforefaid, together with his damages occafioned by the 
detention of that debt, to be adjudged unto him, &c. nt 
becaufe the juftices here will advife themfelves of and upon the 
premifes before they give judgment thereupon, a day is there- 
upon given to the parties aforefaid here, until the morrow of 
All Souls, to hear their judgment thereupon, for that the faid 
juftices here are not yet advifed thereof. At which day here 
come as well the faid Charles as the faid William,*by their faic 
attorneys; and becaufe the faji juftices here will farther advife 
themfelves of and upon the premifes before they give judgment 
thereupon, a day is farther given to the parties aforefaid here 
until the octave of faint Hilary, to hear their judgment thereupon, 
for that the faid juftices here are not yet advifed thereof. At 
which day here come as well the faid William Burton as the faid , 
Charles Long, by their faid attorneys. UOberefore, the record 

and matters aforefaid having been teen, and by the juftices here 
fully underftood, and ‘all and fingular the premifes being exa- 
mined, and mature deliberation being had thereupon; for that 
it feems to the faid juftices here, that the faid plea of the faid 
William Burton before in his replication pleaded, and the matter 
therein contained, are not fufficient in law, to have and main- 


Querens nibil tain the ation of the aforefaid William againft the aforefaid 


ca piat per 
TEU. 


Charles ; therefore it ig confidered, that the aforefaid ‘ee 
y take 
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take nothing by his writ aforefaid, but that he and his pledges Ne. II. 
of profecuting, to wit, John Doe and Richard Roe, be in mercy “y—~ 
for his falfe complaint; and that the aforefaid Charles go thereof Amerce- 
without a day, &e. @nd it tg farther confdercd, that the oo 
aforefaid Charles do recover againft the aforefaid William eleven ; 
pounds and feven fhillings, for his cofts and charges by him 

about his defence in this behalf fuftained, adjudged by the court 

here to the faid Charles with his confent, according to the form 

of the ftatute in that cafe made and provided: and that the Execution, 
aforefaid Charles may have execution thereof, We. 


Afterwards, to wit, on Wednefday next after fifteen days of General 
Eafter in this fame term, before the lord the king, at Weft- -E 
minfter, comes the aforefaid William Burton, by Peter Manwa- Poe 
ring his attorney, and faith, that in the record and procefs afore- 
faid, and alfo in the giving of the judgment in the plaint afore- 
faid, it is manifeftly erred in this; to wit, that the judgment 
_ aforefaid was given in form aforefaid for the faid CharlesLong 
againft the aforefaid William Burton, where by the law of the 
land judgment fhould have been given for the faid William 
Burton againit the faid Charles Long: and this he is ready to 
_ verify. Ænd the faid William prays the writ of the faid lord Writ of Sci- 
the king, to warn the faid Charles Long to be before the faid E oe 
lord the king, to hear the record and procefs aforefaid: and it i 
is granted unto him: by which the fheriff aforefaid is com- 
manded that by good [and lawful men of his bailiwick] he caufe 
the aforefaid Charles Long to know, that he be before the lord 
the king from the day of Eafter in five weeks, wherefoever [he 
fhall then be in England,] to hear the record and pracefs afore- 
faid, if [it fhall have happened that in the fame any error fhall 
have intervened ;] and farther [to do and receive what the court 
of the lord the king fhall confider in this behalf.] The fame day 
is given to the aforefaid William Burton. @t which Dap before Sheriff's 
the lord the king, at Weftminfter, comes the aforefaid William ae 5 
Burton, by his attorney aforefaid: and the fheriff returns, that ss 
by virtue of the writ aforefaid to him direéted he had caufed 
the faid Charles Long to know, that he be before the lord the 
king at the time aforefaid in the faid writ contained, by John 
Den and Richard Fen, good, &c; as by the fame writ was 
commanded him: which faid Charles Long, according to the 
warning given him in this behalf, here cometh by Thomas 
Webb his attorney. 2Dyerenpon the faid William faith, thatin Error affign- 
the record and procefs aforefaid, and alfo in the giving of the e afich. 
judgment aforefaid, it is manifeftly erred, alleging the error afore- 
faid by him in the form aforefaid alleged, and prays, that the’ 
judgment aforefaid for the error aforefaid, and others, in the re- 
cord and procefs aforefaid being, may be reverfed, annulled, 
end entirely for nothing efteemed, and that the faid Charles 

Vov. Il, Ge may 
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N°. III. may rejoin to the errors aforefaid, and that the court of the faid 
tn—w lord the king here may proceed to the examination as well of 
the record and procefs aforefaid, as of the matter aforefaid above 

Rejoinder; for error affigned. nD the faid Charles faith, that neither in 
is _ Ž the record and procefs aforefaid, nor in the giving of the judg- 
"ment aforefaid, in any thing is there erred; and he prays in like 

- manner that the court of the faid lord the king here may pro- 

ceed to the examination as well of the record and procefs 

aforefaid, as of the matters aforefaid above for error affigned, 

Continu- And becaufe the court of the lord the king here is not yet ad- 
ance, vifed what judgment to give of and upon the premifes, a day 
is thereof given to the parties aforefaid until the morrow of the 

holy Trinity, before the lord the king, wherefoever he fhall 

then be in England, to hear their judgment of and upon the 

premifes; for that the court of the lôrd the king here is not yet 

advifed thereof. At which day before the lord the king, at 
Weftminfter, come the parties aforefaid by their attorneys afore- 

Opinion of faid: @Wyereupon, as well the record and procefs aforefaid, 
the court. and the judgment thereupon given, as the matters aforefaid by 
the faid William above for error affigned, being feen, and by. 

the court of the lord the king here being fully underftood, and 

mature deliberation being thereupon had, for that it appears to 

the court of the lord the king here, that in the record and pro- 

cefs aforefaid, and alfo in the giving of the judgment aforefaid, 

Judgment of it is manifeftly erred, therefore it te conffdereB, that the judg- 
the common ment aforefaid, for the error aforefaid, and others, in the record 
a = and procefs aforefaid, be reverfed, annulled, and entirely for 
Judgment othing efteemed; and that the aforefaid William recover againft 
for the the aforefaid Charles his debt aforefaid, and alfo fifty pounds 
plaintiff. for his damages which he hath fuftained, as well on occafion of 
Cots, the detention of the faid debt, as for his cofts and charges unto 
which he hath been put about his fuit in this behalf, to the faid 

William with his confent by the court of the lord the king here 


Defendant adjudged. And the faid Charles in mercy. 
amerccd, 


$. 7. Procefs of Execution. 


Writ of e- GEORGE the fecond by the grace of God of Great 
pias ad fatis- Britain, France, and Ireland king, defender of the faith, and fo 
Jfaciendume forth; to the fheriff of Oxfordhhire, greeting. VƏe command 
you, that you take Charles Long, late of Burford, gentleman, 
if he may be found in your bailiwick, and him fafely keep, fo 
that you may have his body before us in three weeks from the. 
day of the holy Trinity, wherefoever we fhall then be in Eng- 
land, to fatisfy William Burton, for two hundred pounds debt, 
which the faid William Burton hath lately recovered againft him 


in our court before us, and alfo fifty pounds, which were ad- 
| judged 
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judged in our faid court before us to the faid William Burton, N». IT. 
for his damages which he hath fuftained, as well by occafion of “~~, 
the detention of the faid debt, as for his cofts and charges to 

which he hath been put about his fuit in this behalf, whereof 

the faid Charles Long is conviéted, as it appears to us of record: 

and have you there then this writ. M@Ditnefs fir Thomas Deni-. 

fon*, knight, at Weftminfter, the nineteenth day of June, in 

the twenty ninth year of our reign. 


By virtue of this writ to me directed, I have taken the body Sheriff's res | 
of the within-named Charles Long; which I have ready before "7" ; Cpi 
the lord the king, at Weftminfter, at the day within-written, Er 
as within it 1s commanded me. 


G€EDROGE the fecond by the grace of God of Great Writ of 
Britain, France, and Jreland king, defender of the faith, and fo Fieri faciase 
forth; to the fheriff of Oxfordfhire, greeting. We command 
you that of the goods and chattels within your bailiwick of 
Charles Long, late of Burford, gentleman, you caufe to be made 
two hundred paunds debt, which William Burton lately in our 
court before us at Weftminfter hath recovered againft him, and 
alfo fifty pounds, which were adjudged in our court before us 
to the faid William, for his damages which he hath fuftained, as 
well by occafion of the detention of his faid debt, as for his cofts 
and charges to which he hath been put about his fuit in this be- 
half, whereof the faid Charles Long is convicted, as it appears 
to us of record: and have that money before us in three weeks 
from the day of the holy Trinity, wherefoever we fhall then be 
in England, to render to the faid William of his debt and da- 
mages aforefaid: and have there then this writ. WBitnefg fir 
Thonias Denifon, knight, at Weftminfter, the nineteenth day of 
June, in the twenty ninth year of our reign. 


By virtue of this writ to me direéted, I have caufed to be Sheriff'sfe. ` 
made of the goods and chattels of the within-wrjtten Charles turn; Fé 
Long, two hundred and fifty pounds; which I have ready before /## 
the lord the king at Weftminfter at the day within-written, as 
ìt is within commanded me. 


* The fenior puifne juftice: there being no chief juftice that term, 
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